CASES ARGUED AND DETERMINED 


IN THE 


upreme Court of Georgia, 


AT ATLANTA. 


SEPTEMBER TERM, 1880. 


PRESENT—JAMES JACKSON,. . . . . CHIEF JUSTICE. 
MARTIN J. CRAWFORD, . . ASSOCIATE JUSTICE. 
ALEXANER M. SPEER, . . * # 


EDENFIELD vs. MCLEOD e¢ al. 


When a purchaser buys at sheriff’s sale under an execution in his fa- 
vor as administrator, and he is subsequently ejected by the defend- 
ant in fi. fa. because the sale was had under a void execution, he 
cannot maintain a bill in equity against the holder of a senior execu- 
tion to which the money was applied, the defendant in execution 
and the sheriff, for the purpose of compelling them to refund the 
amounts they respectively received of the proceeds of the sale, by 
simply alleging fraud and collusion in withdrawing the older 7. fa. 
from the hands of the sheriff prior to the sale, thus resulting in a 
sale under the junior process, which was void. 


Equity. Levy and sale. Before Judge JOHNSON. 
Emanuel Superior Court. April Term, 1880. 


Reported in the opinion. 
P. B. MORING, by brief, for plaintiff in error. 


CAMP & LIVINGSTON?by brief, for defendants. 
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SPEER, Justice. 


The bill filed in the above cause avers that in the year 
1863 Richard Edenfield, of said county, died intestate, 
leaving a large estate. That complainant and one David 
J. Edenfield administered on said estate; that in March, 
1874, James H. and Ephraim Edenfield, and other,heirs- 
in-law of their intestate, filed their bill for account and 
settlement in Emanuel superior court against complainant 
and his co-administrator. That said cause was referred to 
an auditor. Oninvestigation had, there was a report made 
by said auditor, and there was found to be due to said 
estate by Richard Edenfield, an heir-at-law, the sum of 
two hundred and nine dollars and fifty-nine cents, the 
same being an amount paid him by the administrators in 
excess of his distributive share. At the October term, 
1877, of said court, the report of the auditor was made the 
judgment of the court, and soon after a f. fa. issued in 
favor of the administrators against Richard Edenfield for 
the amount of said judgment. 

It is further alleged that in November, 1877, the sheriff 
of said county levied a certain other ff. fa. in favor of 
complainant individually from said court against Richard 
Edenfield, but which f#. fa. was controlled by J. N. 
McLeod ; that there was also levied by said sheriff the 7. 
fa. issuing in favor of the administrators against Richard 
Edenfield on the judgment based on the auditor’s report. 
Both fi. fas were levied upon two hundred and twenty- 
five acres of land in said county, as the property of Rich- 
ard Edenfield, and the land advertised for sale. When 
the sale of the land was about to take place, J. N. McLeod, 
who controlled one of said 7. fas levied, conniving and 
confederating with Richard Edenfield, withdrew his 7. fa. 
from the hands of the officer, and said officer proceeded 
to sell the land under the f. fa. in favor of the adminis- 
trators. Complainant bought said land at said sale 
McLeod claimed the proceeds of said sale on his fi. fa., 
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and it being the oldest, it was satisfied out of the purchase 
money paid by complainant. The amount of purchase 
money thus appropriated was $182.26, and the fi. fa. was 
entered satisfied ; that the balance of said money of the 
sale, to-wit : $48.90, was applied to costs of levy arid sale, 
and costs of the officers in the case tried by the auditor. 

Complainant further alleges that at the October term, 
1878, Richard Edenfield brought his action of ejectment 
against him to recover the lands purchased by him at the 
sheriff's sale; that it was made to appear on said trial that 
Richard Edenfield was never made a party to the bill filed 
by the heirs-at-law against the administrators of Richard 
Edenfield, deceased, and that the report of the auditor 
and judgment rendered thereon against him for $209.59 
was null and void, and therefore the sale was void, and 
said Edenfield recovered said land in his suit. Complain- 
ant further alleges that on the day of the sheriff’s sale, 
when said land was sold, that McLeod and Edenfield 
combined and confederated to cheat him and defraud him 
out of the money paid by him for’said land so sold by 
the sheriff, well knowing, as complainant de/zeves, that if 
said fz. fa. of McLeod was withdrawn the sale under the 
other 7. fa. would be void ; that by said combination and 
confederacy, McLeod recovered the proceeds of sale and 
Edenfield the land, thus cheating and defrauding com- 
plainant. He further alleges that he in good faith made 
said purchase and paid out the purchase money, believing 
the 7. fa. undet which said sale was had was valid and 
binding. ee 

The prayer is for McLeod to repay the money received 
by him, and that the sheriff, Canady, be required to repay 
the amount received by him for costs, etc., and for general 
relief. 

To this bill defendants demurred for want of equity, and 
because complainant had an ample and complete remedy 
at law. The court below sustained said .demurrer, and 
complainant excepted. 
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We see no error in the judgment of the court below in 
sustaining the demurrer to complainant’s bill on the state- 
ment of facts therein contained, and the judgment is 
therefore affirmed. 


BROWN vs. CHEATHAM. 


. Where petitioner, upon the common law side of the court, shows by 
his pleadings that under a written agreement his right to redeem 
certain lands expired at a given time, but sets up that it was also 
agreed that if he did not redeem, defendant was to pay to him the 
difference between the amount advanced and what the property 
brought at sheriff's sale, and, also, that defendant had sold to a dona 

fide purchaser for an amount largely more than the sum advanced, 
and prayed that he may be allowed to redeem the land, or if this 
could not be effected on account of the sale, that defendant may be 
required to account to him for the difference between the amount 
advanced, etc. and that at which the property was sold: 

Heid, that if the purpose of plaintiff was to redeem the land, the 
present owner was a necessary party, and he couid not be made a 
party to this proceeding at law by amendment. 

. That in the absence of any averment that the agreement as to the 
payment to petitioner of the difference, etc. was in writing, or that 
it was omitted from the written contract by fraud, accident or mis- 
take, the latter will be taken as covering the entire agreement be- 
tween the parties, and the demurrer to the proceeding was properly 
sustained. 


Contracts. Pleadings. Parties. Before Judge PATE. 
Washington Superior Court. May Adjourned Term, 
1880. . 


Reported in the opinion. 


JAMES K. HINEs, by Z. D. HARRISON, for plaintiff in 
error. ° 


H. D. D. Twiaas, for defendant. 
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SPEER, Justice. 


Plaintiff in error, Jesse Brown, filed his equitable peti- 
tion on the common law side of the court, in which he 
alleged that J. M. Roberts, as the administrator of Green 
Roberts, in March, 1874, obtained judgment against him 
for $1,340.00, besides interest and cost. That on said judg- 
ment execution issued, and in September, 1874, was levied 
on three hundred and fifteen acres of land in said county 
as petitioner’s property. The said land was sold at sher- 
iff’s sale, on the fourth day of December, 1874, and bid off 
by the petitioner at the price of $2,275.00. That at time 
of said purchase by him, one Jesse Leaptrot had agreed 
to furnish him with $1,200.00 to aid in paying off said 
execution. But shortly after he bid off said land the 
defendant in error proposed to plaintiff that he would 
advance the amount of said execution if plaintiff wouid 
let the sheriff make a deed of the land to him, said 
advance to be made at the rate of thirteen per cent., 
and defendant would make plaintiff bond for title to 
reconvey the land on repayment of ‘said sum with the 
interest. Subsequently, on executing the papers, defend- 
ant in error charged plaintiff interest at the rate of twenty 
per cent., and a note was given by plaintiff to defendant 
for the amount advanced to pay off said 7. fa., to-wit: 
$1,664.00, dated December 4th, 1874, and due January Ist, 
1876, bearing twenty per cent. interest, and defendant at 
same time executed bond to make title to plaintiff on 
payment of said debt. When the note fell Aue, plaintiff 
was unable to pay it and suit was brought on same, and 
then by way of compromise, defendant agreed with plain- 
tiff if he, plaintiff, would give him his rent note for 
$190.00 for the year 1876, as a recognition of his title, he 
would extend the time of payment on said amount ad- 
vanced till December 4th, 1876; and further, plaintiff 
avers, that it was agreed that “if he should be unable to 
pay the amount when due on December 4th, 1876, that 
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defendant would take said land and pay him, the plaintiff, 
the difference between the amount advanced by him with 
interest added, and the amount the place brought at sher- 
iff’s sale.” And that said agreement of compromise was 
reduced to writing, and a copy of which is attached to 
‘his petition, as follows: 


“*GEORGIA—Washington county : : 

“This agreement, entered into this the fourth day of March, 1876, 
between A. T. Cheatham, of the first part, of the county and state 
aforesaid, and Jesse Brown, of the second part, of same county and 
state, witnesseth that the said A. T. Cheatham, of the first part, hereby 
binds himself, his heirs, executors and administrators, with the said 
Jesse Brown, his heirs, executors and administrators, tv make to him, 
the said Jesse Brown, a deed, on the fourth day of December next, to 
his plantation known as the Pate place, lying and being in said county 
and state. adjoining lands of Thos. H. Harris, Isaac James, and oth- 
ers—conditioned as follows: That the said Jesse Brown shall well and 
truly pay, or cause to be paid, to the said A. T. Cheatham, his heirs, 
executors and administrators, the sum of two thousand one hundred 
and eighty-five dollars and fifty-six cents, on or before the fourth day of 
December next; and should the said Jesse Brown fail to pay to the 
said A. T. Cheatham said amount of money on the date above men- 
tioned, then this agreement to be null and void. 

“ Witness : A. T. CHEATHAM. 

J. T. Gross. JESSE BROWN.” 
T. L. BRown, J. P. 


Plaintiff avers that in pursuance of said agreement, he 
gave defendant his note for the $190.00 as rent of 1876, 
and that time of payment was extended to the fourth day of 
December, 1876. When said note became due and paya- 
ble, plaintiff was unable to pay the same, and he had to 
surrender possession of said place; that subsequently de- 
fendant, by distress, recovered the amount of rent note 
given for the year 1876. He further avers that since his 
possession, defendant has sold said land to one Thigpen, 
for the sum of three thousand dollars—an innocent pur- 
chaser. He therefore prays he may be allowed either to 
redeem said land; or, if that cannot be effected on account 
of the sale, that defendant may be required to. account to 
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him for the difference between the amount advanced by 
defendant on said land and interest thereon, and the 
amount the same sold for at sheriff's sale. 

To this petition defendant demurred, and among other 
causes’ of demurrer, said: “ Because, from the facts set 
forth in the plaintiff's writ, he shows he has no right of ' 
action.” 

Thedemurrer was sustained by the court, and the case 
was dismissed. To this judgment plaintiff excepted, and 
assigns the same as error. 

All the previous contracts and agreements between 
these parties touching the purchase and redemption of 
this land, seem to have resulted ultimately in the writ- 
ten agreement above set forth, and which was exhibited 
to the declaration filed. It is true that plaintiff alleges 
another understanding or agreement made at’ same time, 
“that if he failed to redeem by paying the money on the 
fourth day of December, 1876, that defendant was to pay 
him the difference between the amount advanced and the 
amount the property brought at sheriff’s sale; but we 
find no such stipulation or condition in this written agree- 
ment, It simply extends the privilege to plaintiff to re- 
deem to the fourth day of December, 1876, the land 
sold, and on failure to do so, the whole contract was to 
be at anend. There is no charge that such agreement, 
as claimed by plaintiff, was in writing, or that it was omit- 
ted to be inserted in the agreement by reason of accident, 
fraud or mistake. It is a bare averment, contradicted by 
the agreement in writing made at that time, and which 
latter must prevail as the true contract between the par- 
ties. If the purpose of plaintiff was to redeem this land 
under the petition he filed (and he seems to leave this 
question in doubt), then, before he could redeem, or seek 
to doso, Thigpen, the present owner, is a necessary party— 
and at law he cannot by amendment be made a party to 
this suit. In every view we can take of this petition, we 
are of opinion that, according to its averments, taking 
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them as true, the plaintiff has no right to recover, and the 
court committed no error in sustaining the demurrer and 
dismissing the suit. Let the judgment of the court, there- 
fore, be affirmed. 


BESSMAN vs. GIRARDEY ef ad. 


. Under section 3839 of the Code, any witness is competent to tes- 
tify as to his belief in the genuineness or falsity of the signature to 
an instrument, who will swear that he knows or would recognize the 
handwriting of the person purporting to have signed. The sources 
of his knowledge go entirely to his credit and the weight of his ev- 
idence. 

. Where an affidavit was used on a motion for a new trial, weaken- 
ing the force of the testimony of the witness as used on the trial in 
answer to interrogatories, and before the second trial the witness 
died, and her answers to such interrogatories were again introduc- 
ed, the affidavit was inadmissible for the purpose of showing con- 
tradictory statements, and of explaining her testimony. 

. Where, upon the trial of a complicated equity cause, distinct issues 
of fact are submitted to the jury, and a verdict returned on such 
submission, a ground of motion for a new trial that the verdict did 
not cover the issues made bythe pleadings, without specifying 
wherein, is insufficient. 

. There was no relevancy in section 1785 of the Code, given in 
charge to the jury, to the case as made by the pleadings and evi- 
Gence. 


Equity. Handwriting. Evidence. Witness. Charge 
of Court. Newtrial. Before Judge SNEAD. Richmond 
Superior Court. October Term, 1879. 


To the report of the facts of “this case found in the de- 
cision, it is only necessary to add that Mrs. Cook had tes- 
tified ona former trial, and the same testimony was again 
introduced on the second trial. The material point in 
her testimony was that the Cook receipt had come from 
her possession, and had been delivered by her to Mrs. 
Girardey. Subsequent to the first trial she made an affi- 
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davit as to the very peculiar circumstances under which 
the receipt was discovered, explanatory of her testimony. 
See Girardey et al. vs. Bessman, 62 Ga., 654. She died | 
before the second trial, and her affidavit was offered for 
the purpose of *‘ showing contradictory statements and to 
explain her‘testimony.” It was rejected by the court, 
and this ruling constituted the sixth ground of the mo- 
tion for new trial. ; . 


BARNES & CUMMING; M. P. CARROLL, for plaintiff in 
error. 


JAMEs S. & E. B. HooK; F. H. MILver; S. F. WEss, 
for defencants. 


SPEER, Justice. 


Martha M. Girardey, for herself and minor children, 
filed her bill in Richmond superior court, against I. P. 
Girardey, John W. Bessman, A. M. Moore, and Sibley, 
sheriff of said county. 

The bill alleges that, in 1854, Edward Averill, the first 
husband of Martha M., died, leaving her sole heir; that 
in 1855, she intermarried with I. P. Girardey, who, by vir 
tue of his marital rights, became the owner of a lot on 
Ellis street, a lot on Telfair street, and other property, all 
about $12,000.00 in value. It is alleged that Girardey sold 
a portion of said property, and his investment of the 
proceeds was made in lot 142 Broad street, known as the 
“Exchange,” purchased by Girardey of his brother, as 
administrator of M. A. Girardey, in 1856. The bill further 
alleges, that on the eleventh day of April, 1861, Girardey 
being about to leave for the war, executed a deed of trust 
to John W. Bessman (a copy being exhibited to the bill), 
by which he conveyed the whole of his property for the 
benefit of his wife, during life, with remainder to their 
children; that said deed had never been recorded, and 
that after most diligent search it cannot be found. 
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It is alleged, further, that in 1867 Girardey sold the lot, 
142 Broad street, and purchased with proceeds, to extent 
of $12,000.00, LaFayette Hall, the price of which was 
$34,000.00. That in 1869 he purchased the Opera House, 
paying therefor with proceeds of sale of other property 
included in the trust deed. 

The deeds to LaFayette Hall and Opera House were 
taken in name of I. P. Girardey. 

Further, it is charged that in July, 1872, Girardey exe- 
cuted a mortgage on LaFayette Hall and Opera House to 
one Andrew M. Moore, Philadelphia, to secure a loan of 
$27,000 oo00—said loan was effected by Bessman as agent 
for Moore, and that Moore, through this agent, had full 
knowledge of the trust deed; that Moore’s mortgage was 
foreclosed, and a judgment had of foreclosure at April 
term, 1875; that said property has been levied on and is 
about to be sold. 

The bill charges the insolvency of I. P. Girardey, knowl- 
edge by Moore of the trust deed; prays for an injunction 
to restrain the sale, that Girardey be held to account, 
that the trust property be traced into the mortgaged 
property, that said lost trust deed be established, and for 
general relief, etc. 

This bill was amended by setting forth certain bank- 
stocks and other personal property which it is alleged 
were included in the trust deed and were subsequently 
sold and proceeds used in the purchase of “ LaFayette 
Hall and Opera House,” and also averring that at the time 
the mortgage was executed, it was expressly understood 
between Moore's agent, I. P. Girardey and Martha M. 
Girardey, said mortgage should also be for securing 
$19,000.00 of said trust property used in purchase of said 
mortgaged property, also a legacy of $2,000.00 due M. A. 
Dougherty, and $1,000.00, another legacy, due Regina 
M. Girardey ; and the prayer was that the mortgage deed 
might be reformed in accordance with this statement. 

I. P. Girardey, the defendant, the husband of one com- 
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plainant, and father of the others, answered the bill 
admitting all the averments in the bill. 

Moore in his answer denied Bessman’s agency, or any 
knowledge of any trust deed, or of any such debts. 

Bessman in his answer denies any knowledge of any 
such trust deed whatever. Says, when Girardey entered 
the army, he was a friend of the family, and offered to 
advise them until Girardey’s return, which occurred in 1862 
or 1863. Says, further, that Girardey was indebted to 
him in June, 1872, about $6,000.00, secured by mortgage 
on LaFayette Hall, and upon being informed by Girardey 
that he owed about $27,00000 secured by liens on his 
property, he, Girardey, offered to borrow, and did 
borrow, the amount of A. M. Moovre, of Philadelphia, 
which was applied to the discharge of liens on his prop- 
erty, and utterly denies he acted as Moore’s agent. He 
also denies any agreement that the mortgage was to cover 
other debts due complainant and others. Says he refused 
to disburse the money for Moore, to pay off‘the liens, 
ahd same was done by W. A. Walton, Esq. 

Subsequently the case as to Moore was transferred to 
the United States circuit court, and the bill was amended 
claiming damages of Bessman for his gross negligence in 
the management and loss of said trust estate. 

It charges that while Bessman was acting for Moore, he 
induced Moore to withhold from the $27,000.00 loaned 
by him to Girardey on the mortgaged property, $6,000.00 
due by Girardey to Bessman, and secured by a previous 
mortgage on same property; that he received $700.00 
from rent of LaFayette Hall and appropriated it to 
Girardey’s individual debt; that Bessman acted not 
merely for himself, to secure his own indebtedness, but 
for his friend Moore, to make a good investment at a large 
rate of interest. Further, it is charged that LaFayette 
Hall and Opera House have been sold under the mortgage 
fi. fa. The prayer is for a full accounting by Bessman 
for all the trust propetty, and for damages for mismanage- 
ment and violation of his trust. 
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Upon the bill, answers, (discovery having been waived) 
proofs submitted and charge of court, the following issues 
of facts were submitted serzatim by the parties and court, 
to the jury, who returned the responses therein stated, 
and upon which the court entered its decree. The ques- 
tions submitted and responses are as follows: 

For the defendant—lIs there a sufficiency of evidence 
upon the whole consideration of the case to satisfy your 
minds and consciences that I. P. Girardey executed a deed 
eleventh day of April, 1861, to John W. Bessman, as trus- 
tee; and that J. W. Bessman accepted at the time the 
office of trustee? Yes. 

Questions propounded by the court: 

1. Did I. P. Girardey ever execute a deed of trust to 
John W. Bessman? Yes. 

2. Who was it for, and what were its terms? It was 
for the benefit of Mrs. Girardey and her children, born 
and to be born. , 

3. Did John W. Besssman ever accept the trust in writ- 
ing, or act as trustee under the deed? Yes. 

4. Is the deed lost or not? The original deed not 
having been produced to us we suppose it lost. 

5. What property was conveyed by the deed? The 
house on Broad street, known as the Stelling property, 
numver 142, and the house and lot on Telfair street, as 
described, between Center and Elbert streets. 

6. What disposition was made of the property, and 
what principal sum was received for it? That property 
was sold, and twenty-one thousand dollars obtained from 
the sale. 

7. What wa done with the money?. The money was 
used in the purchase of what is known as LaFayette Hall. 

8. Did Bessman know of this investment, and did he 
or not consent to it? Yes. 

g. What became of the property in which the reinvest- 
ment was made? It was mortgaged to Andrew M. 
Moore. 
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10. What was the value of this property? Twenty- 
five thousand dollars. 

11. Did Bessman act as agent of Moore or Girardey, 
in negotiating and effecting the loan by mortgage on the 
LaFayette Hall and Opera House? Mr. Bessman was 
acting as the agent of Mr. Moore. 

12. Did complainant, Martha Girardey, consent to the 
execution of this mortgage to Moore, and if so, upon 
what portion of the property? She consented to the 
mortgage upon the property except LaFayette Hall. 

13. Did Bessman, as a creditor of I. P. Girardey, ever 
receive from a mortgage of the property, the trust money 
reinvested in payment of debts due him individually? 
If so, when and how much? Mr. Bessman received six 
thousand dollars. 

14. Were these individual debts to Bessman for the 
benefit of the property itself in whole or in part? If so, 
how much? A portion of the money was for the benefit . 
of the property but how much we have no means of as- 
certaining. 

15. Was Bessman guilty, as trustee, of gross negligence 
in suffering the mortgage to Moore to be executed under 
which the LaFayette property was sold? He did not 
exercise ordinary diligence. 

16. How much personal benefit did Bessman derive 
from the execution of this mortgage from Girardey to 
Moore? He, Bessman, received six thousand dollars. 

17. Who is now owner of the LaFayette Hall, and 
what interest, legal or equitable, has Bessman in this 
property? Andrew M. Moore is the present owner of 
the property, and in it, so far as we know, Mr. Bessman 
has no interest. 

18. What loss has complainant sustained by the gross 
neglect of Bessman, and how is it to be satisfied—by pay- 
ment in cash, or judgment against him for the property, 
so far as he has any right therein? Eighteen thousand 
dollars, and the amount to be paid in cash or its equivalent. 

F. A. WHITLOCK, Foreman. 
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Defendant moved for a new trial on the following 
grounds: 

1. Because said findings, and each of them, are con- 
trary to evidence and the principles of justice and equity. 

2. Because each of said findings is decidedly and 
strongly against the weight of evidence. 

3. Because each of said findings is contrary to law. 

4. Because each of said findings is contrary to law and 
evidence. 

5. Because the court erred in refusing to allow W. A. 
Walton, when offered by said defendant for that purpose, 
to testify that from having examined said defendant’s 
books, kept by the defendant himself as a florist—but 
without having seen him write exeept, perhaps, in signing 
papers, pleas, etc., in this case, he believed the signature 
to the receipt of December igth, 1861, was not Bess- 
man’s. 

6. Because the court erred in rejecting the affidavit of 
Susan M. Cook, it being shown to the court that said affi- 
ant was dead—said affidavit having been used on the mo- 
tion for new trial, and being offered on the trial for the 
purpose of showing contradictory statements of said 
Susan M. Cook, and to explain her testimony. 

7. Because the court erred in admitting, over the objec 
tion of said defendant, the record of the case of Mary 
Ann Dougherty vs. Isadore P. Girardey et a/. as evidence 
for complainants. 

8. Because the court erred in admitting over said de- 
fendant’s objections, the will of Mrs. Fredrick as evidence 
for complainants. 

g. That the verdict or finding of the jury does not cover 
the issues made by the pleadings. 

10. Because the court erred in reading to the jury the 
following sections of the Code as being applicable to this 
case: §§1785, 2541, 2326, 2061. 

11. Because the court refused to allow the witness, 
William A. Walton, to answer the following questions 
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propounded to him by Mr. Cumming, of counsel for 
this defendant: “Do you know the signature of Mr. 
Bessman? From your knowledge of his signature, what 
is your opinion of the signature now exhibited ?” referring 
to the signature of J. W. Bessman, trustee of Mrs, M. 
Girardey, to the receipt described during the trial as the 
“‘ Cook receipt,” a copy of which is annexed to this motion 
as part of the same, marked “ Exhibit A,” the court ob. 
serving at the time, “I understand Mr. Walton to state 
distinctly ‘that he never saw Mr. Bessman write,’” and 
witness responding, “I said I thought I saw him sign the 
pleadings, but I am not certain about it,” and the court 
then addirtg, “ As to the first question, he has distinctly 
stated that he never saw him write; at most, it would 
be nothing but the testimony of Mr. Bessman in another 
form,” thus excluding the answers to the questions. This 
refusal to permit Mr. Walton to testify being made after 
Mr. Walton had previously testified, “I had on other 
occasions reasons to examine these papers,” referring to 
the two receipts described during the trial as the “ Cook 
receipt’ and the “ Fredrick receipt,” copies of which re- 
ceipts are annexed to this motion as part of the same, 
marked A and B, “ critically myself, in connection with 
some other writings. Mr. Bessman brought down his 
book, which he kept as a florist, in which he charged his 
accounts and indorsed papers, wherein I had an oppor- 
tunity to see his writing, and I compared these papers and 
his books—his recognized and admitted handwriting,” 
which testimony thus excluded, in response to said ques- 
tions, would have been as set out in an affidavit of the 
said William A. Walton, hereunto annexed as.a part of 
this motion, marked C, and which decision on the ground 
stated deprived defendant on said trial of testimony on 
the same point by the following named parties: John A. 
North, Alpheus C. Bean, Joseph S. Bean, Alma A. Pelot 
and J. Alma Pelot, all of whom were under subpcena in 
said case to appear and testify at said trial, and whose 
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testimony would have been on the same point as set out 
in the affidavits hereunto affixed as a part of this motion, 
and marked respectively D, E, F, G, and’H. 

12. Because the court allowed, yver objection of de- 
fendant’s counsel, the deed of trust alleged to have been 
executed by I. P. Girardey to J. W. Bessman, as trustee 
for Mrs. M. Girardey and her children, and annexed to 
the bill as an exhibit, to be handed to Mrs. Girardey, 
while a witness on the stand, by her own counsel, and 
read by her, and this without having been subjected to 
any cross-examination whatever, and before she was turned 
over to be cross-examined. 

13. Because the evidence of Olivia Bailey was ¢alculated 
to influence the findings of the jury, and may have influ- 
enced them in said finding, which evidence was not true, 
as appears from her affidavit annexed. 

14. Because the court allowed the answer of I. P. 
Girardey, over objection of defendant Bessman’s coun- 
sel, to be read as evidence for complainant against I. P. 
Girardey. 

15. Because the findings of the jury might have been 
based, and probably were based, on the evidence of Olivia 
M. Bailey, which evidence was not true, as appears from 
her affidavit hereunto annexed, marked K. And the said 
defendant moves further to amend the sixth ground of 
the original motion by adding after the words, “ explain 
her testimony,” the following: “ And it further appearing 
that on the cross-examination by complainant’s counsel, 
’ the defendant Bessman, then a witness on the stand, as- 
signed his havipg read over said affidavit as one of the 
reasons why he could now swear that his signature to the 
receipt called the Cook receipt, a copy of which is hereto 
annexed, is a forgery.” So that the sixth ground of the 
original motion when amended shall read as follows : 

6. Because the court erred in rejecting the affidavit 
of Susan M. Cook, it being shown to the court that said 
affiant was dead, being offered on the trial for the pur- 
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pose of showing contradictory statements of the said 
Susan M. Cook, and to explain her testimony ; and it fur- 
ther appearing on the cross-examination by defendant’s 
counsel, that the defendant, Bessman, then a witness on the ~ 
stand, assigned his having read over said affidavit as one 

of the reasons why he could now swear that his signature 

to the receipt called the Cook receipt, a copy of which is 

hereunto annexed, was a forgery. 

The court, or argument had, overruled the motion for 
a new trial on all the grounds therein, to which defendant 
then and there excepted, and assigns the same as error. 

In passjng upon the several grounds contained in this 
motion, we do not deem it necessary for a clear un- 
derstanding of the points made and passed upon, to at- 
tempt to set forth or analyze the volume of evidence sub- 
mitted by the parties in this suit, and which exceeds three 
hundred pages of printed matter. To do so would bea 
vain and unnecessary labor. Suffice it to say, the evidence 
is not only voluminous, but on the main point in con- 
troversy, to-wit, the execution and existence (at one 
time) of the trust deed, is painfully conflicting. As we 
have determined, under our view of the law of the case as 
administered by the court below, to order a rehearing, we 
do not feel called upon to express any opinion as to the 
weight or preponderance of the testimony, or as to the 
equity or justice of the case, as we are not prepared to 
say that we would be called upon to disturb this verdict 
were these the only errors complained of, but as the case 
will be remanded for a rehearing, we forbear ‘to express 
any further opinion upon these grounds irf the motion. 

1. The fifth ground in the motion, as amended, by the 
eleventh—that is, the refusal vf the court, on the objec- 
tions made by counsel for complainants, to allow William 
A. Walton, Esq., to answer the question propounded by 
defendants’ counsel as to the genuineness of the signature 
of J. W. Bessman to what is known as the Cook receipt, 
said signature purporting to be made by Bessman as the 

v 66—2 
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trustee of Mrs. Girardey and ‘her children—under the ev- 
idence touching his (Walton’s) knowledge of the genuine 
handwriting of Bessman already given in by him, we 
think was error. 

The general rule is, as we understand it, that any wit- 
ness may be called to prove handwriting who has by suf- 
ficient means acquired a knowledge of the general char- 
acter of the handwriting of the party as will enable him to 
swear to his belief that the handwriting in question is or 
is not the handwriting of that person. Starkie, vol. 2., 
p. 651. 

The court in the case of this witness, Mr. Walton, lim- 
ited the means for the acquisition of this knowledge “ to 
having seen the party write.” All the authorities recog- 
nize at least wo modes. First, having acquired this 
knowledge from having seen the party write. Second, 
from correspondence with the party upon which the wit- 
ness has acted. 2 Starkie, 652; Greenleaf, tst vol., 13th ed., 
p- 577. The rulings upon this subject have been variant 
in the different states, regulated (in some measure) by 
the local laws. But a// have recognized the above two 
modes of acquiring the knowledge of handwriting, so far 
as we know. But our Code does not confine or limit the 
means of acquiring this knowledge even to these modes. 
It has recognized that in the progress of the age new 
modes for the acquisition of such knowledge may, from 
time to time, be discovered, on which human belief may 
be based. 

Section 3839 of Revised Code enacts: “Proof of hand- 
writing may be resorted to in the absence of direct evi- 
dence of execution. In such case any witness is competent 
to testify as to hes belief who will swear that he knows or 
would recognize the handwriting. The source of this 
knowledge is a question for investigation and goes entirely 
to'the credit and weight of his evidence.” 

Touching the source of his knowledge of the handwri- 
ting of Bessman, Walton, whose evidence on this point 
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was rejected, says “ Mr. Bessman brought down his book 
which he kept as a florist in which he charged his accounts 
and indorsed paper, wherein I had an opportunity to see 
his writing, and I compared these papers and his books, - 
his recognized and admitted handwriting.” Question— 
“What is your opinion of the genuineness of the signature 
of Mr. Bessman?’’"—(the Cook receipt then being before 
witness) here objection was made. Question by Mr. Mil- 
ler—‘‘Do I understand you to say that you are familiar 
with the handwriting of Bessman?’”” A.—‘“I said I had 
not seen him sign his name, but I had seen his handwri- 
ting on his book which he brought to my office—his gen- 
uine handwriting—and compared those papers (the re- 
ceipts of Cook & Fredrick) with his genuine handwriting 
and his genuine signature, his signature to various papers 
which were recognized to be authentic,” (objected to by 
counsel for complainant). “I may have seen him sign his 
name to some of these pleadings” (objection renewed). 
Counsel proposed to ask the following questions of wit- 
ness: ‘‘Do you know the signature of Mr. Bessman— 
from your knowledge of his signature what is your opin- 
ion of the genuineness of the signatures now exhibited ?” 
These questions were, on objection, repelled by the court 
on the ground “witness had stated he never had seen him, 
Bessman, write.” . 

We think this was error; that the questions were com- 
petent and legal; that he should have been allowed to 
answer, and permitted the sources of his knowledge, which 
he had already given, to go to the jury to affect “the 
credit and weight of his testimony” in the language of 
the Code. But it is said that the court allowed other tes- 
timony on the part of the defendant, showing the receipts 
to Cook & Fredrick were not the genuine signatures of 
Bessman. We can only say that the.object of this suit 
was in part to set up and establish a trust deed in 
which Bessman is alleged to have been appointed in 
entering the trust, and from which he is claimed to be 
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liable to complainants. This trust deed is the foundation 
stone of this suit; without it the complainants have no 
case. To establish the fact that there was such a deed, 
the complainants introduced in evidence the Cook receipts, 
purported to be signed by Bessman as trustee for Mrs. 
G. and her children; also, the Fredrick receipt, purport- 
ing to be attested by Bessman as trustee. These were 
the only pieces of wrztten evidence that went to establish 
the fact that Bessman was trustee. The other evidence 
was by parol, in which witnesses testify to acts and say- 
ings of Bessman that transpired seventeen years before the 
trial. In the minds of intelligent jurors, one single piece of 
testimony in writing by Bessman acknowledging the trust 
would weigh more than the frail memory of a half dozen 
witnesses who testify at so late a period from the facts. 
The production of these receipts against Bessman was of 
vital moment, and if established as genuine would be 
strongly conclusive of the fact that he wasa trustee. He 
attacks their genuineness, and sustains it in part by testi- 
mony—proposes to sustain it further—legally we think— 
by the testimony of Mr. Walton, whose intelligence and 
weight of character would have its influence with the jury. 
To this testimony, we think, defendant was clearly entitled, 
and its exclusion under the facts was error. 

2. As to the 6th ground—the rejection of the affidavit 
of Mrs. Cook (as evidence), filed on the first motion for a 
new trial and she being dead, and which defendant pro- 
posed to read to the jury for the purpose of “showing con- 
tradictory statements and to explain her testimony.’” We 
do not find any error in its exclusion. It was at best sim- 
ply hearsay, and complainants had no opportunity of cross- 
examination, and we do not think the statement being 
sworn to and in the form of an affidavit and the witness 
dead would relax the rule as to its being hearsay and in- 
competent. See Note to Phillips on Ev., 1 vol., p. 141. 
Gray vs. Goodrich, 7 John. Rep., 95, 2 East, 54, do., 63. 
We see no error in the 7th and 8th grounds of the motion. 
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3. The oth ground, that the verdict of the jury does 
not cover the issues made in the pleadings, we think the 
ground should have been specific. In looking at the_ 
pleadings, we find the deed proposed to be set up, and 
which all the evidence on the subject went to sustain, 
was for the use of Mrs. G. during her life, remainder to 
her children after her death. The jury set up a deed ¢o 
her and her children, which is not in conformity either to 
the pleadings or evidence. 

4. As to the 1oth ground: We have not been enabled 
to see either from the record or argument of counsel any 
relevancy of sect. 1785 of the Code to the case on trial, 
which is excepted to as having been given in charge by 
the court to the jury. 

We see no error in any of the other remaining grounds 
in said motion not referred to in this opinion. 

While we may regret that it is our duty under all the 
circumstances of this prolonged and ably contested case, 
to tax the court and jury with a rehearing on the merits, 
and especially so as this is the second verdict rendered for 
the complainants, yet we feelit our duty to do so from the 
fact that important testimony was excluded from the jury 
to which the defendant was entitled, and we are not pre- 
pared to say its effect might not have led their minds to 
a different result on one of the main and essential issues 
submitted for their consideration. Let the judgment of 
the court below be reversed and a new trial granted. 


THE MAYOR AND ALDERMEN OF SAVANNAH vs. FEELEY. 


1. Whether the right to run omnibusses, baggage-wagons and other 
vehicles to and from the railroad depots in the city of Savannah, is 
part of the business or trade of keeping public stables in said city, 
so as to make a tax upon the business of keeping such stables in- 
clude also a tax on the business of running such vehicles to and 
from the railroads, depends upon the tustom of such trade or busi- 
ness in the city ; but it is only binding on the city authorities when of 





32 SUPREME COURT OF GEORGIA. 


— 


The Mayor and Aldermen of Savannah vs. Feeley. 


such universal practice as to justify the conclusion that by implica- 
tion the two occupations were one and the same business. 

. The fecovery of back taxes from municipal corporations, paid for 
license to engage in business of any sort within their limits, where 
the power to issue such license is within the jurisdiction of such 
corporations, should not be encouraged by courts, especially when 
suits therefor are brought for a series of years after payment of 
such license taxes ; and recovery will in no case be allowed when 
such payments have been voluntarily made. 

. The payment will be held to be voluntary in such cases unless ac- 

tually made under duress, and a mere agreement to pay, though 
such agreement be under duress, will not make the subsequent 
payment involuntary, if no legal steps be taken to resist it, and if 
the payment itself be voluntary. 
A compromise decree on a bill for injunction against the payment 
of such license tax for a subsequent year betwent the city as de 
fendant and many complainants, the plaintiff in the action being 
one of them, is not admissible in evidence against the city in a suit 
to recover money paid for such license taxes for prior years. 


Tax. License. Municipal Corporations. Evidence. 
Before Judge FLEMING. Chatham Superior Court. March 
Term, 1880. 


Feeley brought suit against the Mayor, etc., of Savan- 
nah, to recover money which he alleged they had unlaw- 
fully compelled him to pay for license fees ‘or the privi- 
lege of running his omnibusses, when he claimed that he 
already had the right to do so under his license as, the 
keeper of a public stable. The ordinances in the year 
1871 on this subject were as follows: “Every owner or 
owners, lessee or lessees of a public stable, $100.00.” 

* * * * “Section VI. And it is hereby further 
ordained by the authority aforesaid, that hereafter the 
following shall be the prices for license or badges for the 
vehicles and animals hereinafter mentioned: * * * 

For each one horse cart or wagon, $12.00; for each one 
horse cab, hack or buggy, $20.00; for each two horse cab, jf 
hack or pleasure carriage, $40.00; for each two horse om- 
nibus, $40.00.” 
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Penalties were provided by fine and the issuance of ex- 
ecution for failure to take out a license. 

Substantially the same provisions were made by the 
ordinances of the other years involved in this suit (1869 to 
1873). In 1875 a number of livery stable keepers filed 
their bill to enjoin the municipal authorities from collect- 
ing the license fee or tax on vehicles for transporting pas- 
sengers. (See 55 Ga., 33). This bill afterwards resulted 
in a compromise decree by which the collection of such 
license fees for that year was enjoined. The ordinance for 
that year provided that “every person engaged in the 
business of transporting or carrying goods, wares, met- 
chandise, passengers or baggage for hire, by means of 
wagons, drays, trucks, carts, omnibusses, or letting carri- 
ages, or other vehicles for hire, shall pay a tax according 
to the number and character of the vehicles employed in 
such business, viz :”” (The amount of tax being as set forth 
in the ordinances of 1869, 1870, 1871, 1872 and 1873). 

On the trial of the present case several witnesses testi- 
fied that they considered the running of omnibusses to 
depots, etc., a part of the business of the keeper of a 
public stable. It appeared, however, that some of the 
stable keepers carried on this transportation business and 
some did not. Plaintiff himself made this statement in 
histestimony: “I was in partnership with my brother Mr. 
Tom Feeley in transporting passengers and baggage to 
depots and hotels of late years, but we are not in part- 
nership in the livery stable business.” 

The court admitted in evidence, over objection of de- 
fendants’ counsel, the decree in the injunction case stated 
above. 

The jury found for the plaintiff. Defendants moved 
for a new trial, which was refused, and they excepted. 


H.C. CUNNINGHAM, for plaintiffs in error, cited Code, 
§1419, 1422; 42 Ga., 325; Burroughs on Taxation, 67, 
154, 396; 49 Ga., 195; 50 /b., 536; 42 1b., 595; 62 Jb., 
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645; 55 /0.,33; 28 /6.,543; 2 Burr., 1005; 7 T. R., 269: 
2 H. BI., 214; 5 Taunt., 160; 7 Ga., 64; Code, §3121; 
50 Ga., 304; 49 /b., 455; 48 1b., 309; 28 Jb., 121; 
62 /b., 538; 9g Cowen, 674; 7 Cush., 125; 2 Metc., 
181; 6 Barn. & Cress., 671; 6 Cl. & Fin., 911; 2 Smith’s 
L. C., 403, 293; 39 Me., 559; Cowper, 414; 1 Epinasse, 
84, 279; 2 /b., 546; 9 Bing., 644; 11 Ad. & El., 983; 1 
Story’s Eq. Jurisprudence, §§137, 138; 2 Rich. Law 
Rep., 317; 10 Peters, 317; 7 Cush., 125; 1 Wend., 355; 
2 Denio, 26; 22 Ga., 594; 14 /b., 89; 95 U.S., 210; 
6 Sm. & M., (Miss.) 13; 2 Metc., 445; 2 Dillon on Mun. 
Corp., §751; 8 Cush., 55; Code, $4847; 37 N. Y., 513; 
34 Ala., 400; 50 Ala., 307; 22 Am., 512. 














TOMPKINS & DENMARK, for defendants, cited consti- 
tution of 1868, art. I, sec. 27; 55 Ga., 33; 42 10., 595; 50 
[6., 530; 2 Dillon on Mun. Corp., §§609, 610, 611 ; Coo- 
ley on Taxation, 567-569, 396, 20, 406-408; 42 Ga., 325; 
Code, §§4866, 4847, 4860, 4861 ; 1 Dillon on Mun. Corp., 
§§291-293; .47 Ga., 562; 41 /6.,21; 48 1b., 309; 28 /0., 
121; 55 /6., 410; Cooley on Taxation, 571, 565, 568; Dil- 
lon on Mun. Corps., §751 ; Code, §2637 ; 9 Johnson (N. Y), 
201, 370; 10 Peters, 150; 61 Ga., 229; 97 U.S., 185; 2 
Smith’s L. C., 405, 416; 48 Iowa, 507; 40 Mich., 367; 
Mayor, etc., of Griffin vs. Powell, February Term, 1880; 
Code, §§2056, 2057; 1 Kelly, 287; 2 /b., 371; 15 Ga., 
322; 18 /b., 407; 19 Jb., 537; 20 Jb., 561; 33 16., 219; 
acts, 1855-6, page 237 ; Code, §§2925 4,5, 1651, 1670-1872. 















JACKSON, Chief Justice. 






I, 2, 3. In the case of the City of Savannah vs. Dehony 
et al., 55 Ga., 33, the judgment of this court was, that it 
would not control the discretion of the chancellor in 
granting an injunction to stop the city from collecting 
taxes for the year 1875, imposed by an ordinance for that 
year, because it was properly a question of fact for the 
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jury whether the business of a keeper of a public stable 
embraced the business of running omnibusses and hacks 
to and from the railroads, the testimony before the chan- 
cellor being sufficient to authorize the grant of the in- 
junction on the question of the one business embracing 
the other, until the case could be sifted and solved before 
a jury under a full and fair trial in open court. 

The present suit is for the recovery of taxes paid by 
the plaintiff for license to run omnibusses and vehicles, 
and for badges for the same, for the years 1869, 1870, 1871, 
1872 and 1873, on the ground that they were illegally 
imposed, inasmuch as the business of keeper of a public 
stable embraced that of running these vehicles. The 
plaintiff was one of the complainants in the injunction 
cause alluded to above, and it is urged that the principle 
ruled then and there controls this case. Wedo not think 
so. The ordinances are not the same. Under the 
ordinance of 1875, passed upon in the 55 Ga., the 
business of transporting in omnibusses, carriages, etc., 
etc., is taxed. co nomine; while> such is not the case in 
the ordinances of 1871 e¢ seg., which are involved here. 
in these, the money is paid for license to run such vehi- 
cles. It is true that the owners or lessees of public 
stables are taxed alike in both instances, but that 
which is invoked to make the tax illegal and double is 
not the same. In the one case it is an imposition for li- 
cense to runcertain vehicles, in the other it is eo mominea 
tax on business. 

But pretermitting this point, and conceding that in sub- 
stance the ordinances amount to the same thing; then, 
all that is decided in 55 Ga., does not control this, be- 
cause that decision is that this court will not control the 
chancellor when he exercises his discretion on the ques- 
tion of a temporary ad interim injunction, unless he has 
violated some principle of law or shocked all sense of 
equity in weighing the facts before him, and we could 
not say that in that case he had done either. 
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The very point which that decision in that case re- 
served for the jury was whether or not custom made the 
business of the keeper of a public stable the same as 
that of running omnibusses, etc., to and from r&ilroads, 
and this court does say that what was then before the 
chancellor in the shape of depositions, preponderated to 
fix the one business as incident to the other; and that is 
the sun and substance of the judgment of this court in 
that case. 

So that, conceding the identity in substance of these 
ordinances, it was for the jury to say whether the custom 
was so established by the facts as to make the one business 
embrace the other, under the rules of the law given by 
the court, and it is for the court to say, on reviewing the 
verdict, whether or not the testimony established the cus- 
tom, or was sufficient zz /aw to set it up? What is that 
sufficiency? How much preponderating weight must 
there be to establish a binding custom so as to make it 
part of a contract, especially such a contract as to pro- 
‘hibit or curtail the levy of taxes to carry on government, 
state or municipal? Our own Code responds as to ordi- 
nary contracts, as follows: ‘The custom of any trade or 
business shall be binding only when it is of such univer- 
sal practice as to justify the conclusion that it became, by 
implication, a part of the contract.”—Code, §1, sub-sec. 4. 
In one case this court held that this word “universal,” 
while it did not mean in this section, absolutely without 
exception, yet it did mean so wide and all embracing that 
the exception merely proved the. universality of the rule. 
So understanding it, is this custom proven here, or was 
this point of inquiry fairly given to the jury under this 
provision of our Code? We cannot so think. 

It is in testimony that public stables embrace some such 
stables where no vehicles at all are used for any purposes. 
It is intestimony by the plaintiff himself, that his brother 
and himself were in partnership in the omnibus business, 
but not in the stable business. It is difficult to see how 
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they were then identical, or that one by implication nec- 
essarily embraced the other as part of a contract in regard 
to public stables; and we cannot see that the testimony 
of afew men engaged in the same occupation, and having 
the same kind of suits pending against the city as the 
plaintiff, is sufficient in law to set up a custom so umiver- 
sal over the city of Savannah in all pudlic.stables therein, 
as to preclude the city authorities from levying a tax on 
the business of running omnibusses and hacks, and tak- 
ing out license and using badges therefor, in addition toa 
tax for the mere business of keeping a public stable, which 
is a general term embracing a variety of stables kept pud- 
licly for various and distinct purposes. Such a rule if en- 
forced,would be unjust,operating unequally on those public 
stables that merely boarded, or sold, or doctored horses ; 
for they would be taxed on their business the same as 
those other public stables, or the owners and lessees of 
that class, who not only did their business but added to it 
other employments, in which other employments they 
formed partnerships, and created entities diverse and dis- © 
tinct. It would be anything else than on the ad valorem 
principle. 

This right to recover back taxes paid for license to en- 
gage in trade, after the trade has been carried on for years, 
does not seem to rest on sound principles of law or mor- 
als. The cases generally rest on some sudden discovery that 
the payment long acquiesced in was illegal, and straight- 
way cupidity encourages the hope that possibly money 
may be made by suit therefor. Though the law was open 
to resist the tax when laid and first attempted to be en- 
forced, it is preferred to get the license to do the business 
to make money out of it,and then years afterwards, when 
some bolder adventurer elicits a decision of the courts 
calling in question the legality of something akin to taxes 
paid before, straightway to sue to recover them back. It 
is against public policy and good morals to encourage any 
such speculation on the chances of law suits. It is against 
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public policy, especially to permit taxes to be recovered 
back in such cases. Nor does it matter much whether 
those taxes are state or municipal. They are the wheels 
of government, and when taken away or clogged, govern- 
ment ceases to move, or rolls with a rickety and uncertain 
motion. 

We think, therefore, that the law should be rigidly en- 
forced so far as respects all such suitors, and such was the 
main view of the case of the town of 7homson vs. Nor- 
ris, reported in 62 Ga., 538, where it was rigidly enforced 
by this court in the case of a liquor dealer, and it should 
be so enforced, we think, against all persons who pay li- 
cense to trade and then repudiate the bargain after they 
have reaped its fruits, and sue the other side for the con- 
sideration it had received after the suitor has enjoyed his 
part of the contract to the full. See also Douglasville vs. 
Fohns, 62 Ga., 423. 

In no case where the payment of the tax was voluntary, 
will the recovery of it back be tolerated. And it is the 
payment, not a vague arrangement or bargain to pay, 
which must have been extorted by duress in order to per- 
mit recovery. The evidence in this case fails to show 
actual payments of money under duress, or to separate 
them from agreements to pay under duress and afterwards 
voluntary payment. It is really difficult to see how any 
payment can be said to be under duress, or rather any bar- 
gain to pay to operate on the payment itself as under du- 
ress, when the courts are open, when the remedy in 
chancery is ample, if not complete at law, and when the 
city execution for the tax can be suspended until the 
whole case may be fully tried; and by giving bond the 
business of the citizen cannot be hurt. If the city tax 
be illegal the remedy is wide to stop its enforcement; 
and if not stopped, it is the tax payer’s own J/aches. 
And, therefore, it is held that no tax made and paid 
by execution can be recovered back. But it is enough - 
here to hold now that if not actually paid under duress, it 
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will be construed to be paid voluntarily, and it cannot be 
recovered back. 

4. The final decree in the case of the City of Savannah 
vs. Dehony et al., 55 Ga., 33, should not have been admit- 
‘ted in evidence in this case, though the present plaintiff is 
one of the parties there and the city isthe other. It was 
an agreed or compromise verdict and decree, and that 
alone should exclude it; but it was not the same tax, not 
for the same year, not under the same ordinance, and how 
much it may have prejudiced the city’s case’ we cannot 
estimate. It may have controlled the verdict in the minds 
of men not accustomed to distinguish between cases, and 
been regarded as a surrender by the city of its right to 
exact license in former years because, in 1875, it had been 
held by this court that it could not tax business twice, and 
after that decision the city abandoned further contest and 
agreed to the decree perpetually enjoining the collecting 
of the tax for 1875. Because the courts would enjoin the 
collection of a tax in 1875, it does not follow that it would 


permit the same plaintiff to recover back a tax, though 

even exactly like that in 1875, paidin 1870 or 1871. Itis 

a non sequitur, and for this reason the decree was not 

evidence. 
Judgment reversed. 


SCHAEFER vs. THE GEORGIA RAILROAD. 


. Where witnesses substantially answer cross-interrogatories, either 
by immediate responses or by reference to certain answers to di- 
rect interrogatories, their testimony will not be suppressed because 
the cross-interrogatories are not more fully answered. 

. In a suit against a railroad for loss of goods shipped over its line, 
it was competent for the defendant to prove by the agent of a con- 
necting road delivery in good order to it; and although the witness 
may never have seen the goods, he may testify from the books of 
his company, the entries having been made by him in the usual or- 
der of business, and the books having been proved to be accurate. 

. When a writing is shown to be lost or beyond the jurisdiction of 
the court, secondary evidence of its contents is admissible. 
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Railroads. Evidence. Interrogatories. Practice in the 
Superior Court. Before Judge CLARK. City Court of 
Atlanta. June Term, 1880. 


Reported in the decision. 
M. J. CLARKE, for plaintiff in error. 
HOPKINS & GLENN, for defendant. 


SPEER, Justice. 


This is a suit brought by the plaintiff in error against the 
defendant as a common, carrier, to recover the value of 
fifteen bales of cotton. Plaintiff alleges that onthe goth 
of September 1876, he delivered to defendant, at Atlan- 
ta, fifteen bales of cotton, marked H. V. V., valued at 
$1,000 00, to be carried from thence to Baltimore, and there 
to be delivered to A. C. Shaefer, Jr. That it did not so 
carry and deliver said cotton, but conducted itself so 
carelessly and negligently in the premises that it entirely 
failed to deliver said cotton to the consignee. The fol- 
lowing is a copy of the contract sued upon. 

OFFICE OF THE GEORGIA R. R. Co., } 
ATLANTA, GA., Sept. 8, 1876. , 

Received by the Georgia Railroad of George Schaefer, in good or- 
der, the following named articles, marked as per margin below, which 
we engage to deliver in like good order and condition at Baltimore, 
the unavoidable accidents of the railroad, fire in the depots, and dan- 
gers of the sea and steam navigation of what nature and kind so- 
ever excepted, unto A. C. Schaefer, Jr., he or they paying the freight 
for the same at the tariff rate of said railroad company, 95 cents per 
100 Ibs charger. Railroad not responsible for damages by fire after 
cotton is discharged from cart at ———— 

Names. Articles. Weight. 

H. V. V. 15 Bales Cotton. 6401. 


(Signed) JOHN J. Dowan, 
Freight Agent. 


There was testimony on the part of the plaintiff that 
Dowan, who signed the contract above set forth, was the 
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agent of defendant (being cotton clerk), also by the con- 
signee that the cotton had never been received by him. 
The value of the cotton was proven, and plaintiff closed. 
The defendant proved that the cotton was duly delivered 
‘by it to the South Carolina Railroad at Augusta; that it 
was duly received at Charleston; thence loaded on the 
steamer Rebecca Clyde, and the loss of that steamer with 
all her cargo on her voyage out. On the trial of said 
cause under the charge of the court, a verdict was ren- 
dered for the defendant, and plaintiff made a motion for 
a new trial, upon various grounds, which were overruled, 
and plaintiff excepted. 

1. The first ground of alleged error is, that the court 
overruled certain exceptions made by plaintiff to the exe- 
cution of the interrogatories of C. D. Bateman and.-P. C. 
Trenholm, upon the ground that those witnesses had not 
fully answered the cross-questions propounded by plaintiff 
in said interrogatories. 

We have. carefully examined the questions and an- 
wers complained of, both as to C. D. Bateman and to P. 
C. Trenholm. 

Bateman “‘testified’’’ that he is the agent of the South 
Carolina Railroad Company, and was in September, 
1876. That it was a part of his duty to attend to 
forwarding cotton going beyond Charleston. He testi- 
fied to the reception of the fifteen bales of cotton mark- 
ed H. V. V., to be forwarded to A. C. Schaefer, Jr., Bal- 
timore, and that said cotton was delivered on the twelfth 
day of September, 1876, to steamer Clyde. He attaches 
a paper as part of his answers, which he swears is a true 
copy of the entry on the manifest which he gave 
Trenholm, the agent of the Clyde. The paper 
attached shows the shipment of fifteen bales of 
cotton marked “H. V. V., weight 6401 pounds, 
consignee A. C. Schaefer, Jr., Baltimore, by steamer 
Rebecca Clyde.” On the cross-examination of this 
witness, he is asked wh®ther “he ever saw this cotton, 
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its marks and number of bales?” “ Whether he knows 
of his own personal knowledge that said cotton reached 
Charleston or was placed on steamer?” 

To these interrogatories witness answers: “He has 
no recollection of seeing the cotton, but is perfectly satis- 
fied that it was received here and shipped by the Clyde 
as stated in his replies to the interrogatories in chief.” 
It has been held by this court that cross-interrogatories 
are sufficiently answered, “where the witness answers 
them according to a reasonable understanding of their 
meaning and object.” 8 Ga., 421. So “when interroga- 
tories are substantially answered, the deposition of the 
witness will not be excluded because the answer to the 
cross was not more full.’”’ 14 Ga., 242. “Itisalsotrue that 
a cross-question may be answered by reference to answers 
already made to the direct interrogatories.” 17 Ga., 558. 
Tested by these rules, we think the answers to the first, 
second and third cross-interrogatories are embraced by the 
answer the witness gives to thethreecombined. ‘He says 
he has no recollection of seeing the cotton,” and this in- 
volves the fact he did no see either “ marks” or “ num- 
ber of bales.”” And as to his personal knowledge of it 
reaching the Clyde, he refers to his direct answers, which, 
in connection with his cross-answers, show he is testify- 
ing from records and entries made at the time by himself, 
touching this cotton, and not from his own individual or 
personal knowledge. 

The next four cross-interrogatories are seeking the 
sources of his information as to the facts recited in his 
direct answers. Again he replies that “he is satisfied 
the work of his office is accurate, though done by subor- 
dinates.” ‘That the cotton was disposed of as already 
testified,” but ‘only knows of the loss of steamer by 
rumor.” A careful examination of the testimony of this 
witness, as well as that of Mr. Trenholm, the agent of the 
lost steamer Clyde, satisfies us that their testimony touch- 
ing the receipt at Charleston, an@ shipment of this cot- 
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ton on board the steamer, is necessarily derived, not from 
their personal knowledge of and recollection of these iden- 
tical fifteen. bales of cotton, but from their inspection of 
and thorough conviction of the accuracy of records they 
made at the time touching this cotton in the regular 
course of business, and whose accuracy they verify under 
oath, and attach copies of such records to their answers. 
As to the sufficiency of these answers and rules touching 
the same, see 14 Ga., 242; 8 J/b., 421; 28 Jb., 189; 32 
Tb., 546; 41 16., 117; 49 1b., 31; $9 10., 484. 

2. It is made aground of objection to the testimony of 
both of these witnesses, that by the cross—interrogatories it 
was shown to be “hearsay,” and, therefore, not admissible, 
and this is made a ground in the motion for a new trial ; 
also, it is further objected that “the exhibits’ attached and 
verified by the witnesses to their answers (referred to), 
showing the delivery of said cotton on board the steamer 
Clyde, being a portion of “its manifest,” was also hearsay, 
and the same not admissible as evidence to the jury.” 

And hence arises the question whether these “sources 
of information” from which this testimony of these wit- 
nesses is derived, are such as are recognized as legal and 
competent evidence for the jury under the facts of this 
case. For if it is and the court so rules, then the verdict 
could not have been otherwise than for the defendant. 

In the 13th Ga., 496, in a suit brought upon an account 
in favor of Fielder Brothers & Co. against William E. Col- 
lier, to recover of him the difference between the ad- 
vances on 57 bales of cotton shipped to plaintiffs, and the 
net amount of sales thereof made by them in his behalf, 
plaintiff offered the depositions of his witnesses “to prove 
the sale of the cotton, expenses incurred,” etc. Counsel 
for the defendant objected because the witnesses stated 
that they derived their information relative to the matter 
about which they swore from the books, documents, accounts 
and vouchers of the plaintiffs.” 

Judge LUMPKIN, in discussing the admissibility of this 

v 66—3 
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testimony, says: “Shall this proof be received or shall the 
plaintiffs be compelled to go behind the books thus verified 
by the clerks who kept them, and resort to each of the sub- 
agents who participated in the transaction and sale of this 
produce.. Are not the entries thus made in the usual 
course of business of this extensive trading establishment, 
and as a part of the proper employment of the witnesses 
who prove them, not only the best, but the only reliable 
evidence which it is practicable to procure. We have no 
hesitation in holding that propriety, justice and conven- 
ience require it to be admitted. The weighers, wharfin- 
gers and numerous subordinates who handle this cotton 
keep nobooks. It is not reasonable to suppose that they 
can remember the multitude of transactions thus occur- 
ring every day. After a lapse of a very brief period the 
clerks themselves could only call to mind what had been 
done by referring to their entries and memoranda. The 
actual salesmen in none of these great wholesale stores 
keep the books. They report to the clerks who stand at 
the different desks and they make entries, and yet these 
books are always received to prove the sale and delivery 
of goods; any other rule would involve enormous expense 
as well as inconvenience, and would in the end be produc- 
tive of no practical benefit.” How strikingly applicable 
are these suggestions and reasons to the case at bar. Here 
a corporation, engaging as a common carrier, shipping mil- 
lions in value of produce yearly, if it could not be allowed 
to show by the verified and uncontradicted records of 
other connecting lines the disposition and delivery of pro- 
duce or other articles entrusted to its care—records 
made, too, that go to charge the companies whose agents 
make them—then the inconvenience, confusion and re- 
sponsibility resulting would be incalculable. The ‘“‘con- 
clusions” given by the witnesses in their testimony and 
which are made a ground of error, the court carefully in- 
structed the jury upon and withdrew them from their 
consideration. 

As to the exhibits, “ A. and B.,” attached to the evi- 
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dence of Bateman and Trenholm, and which they verify 
-“as correct copies” —they were the certified copies of the 
freight list furnished to the steamer, and the steamer’s 
“manifest’”—showing the delivery of these fifteen bales 
“to the steamer,” with identical marks and weights and 
with same consignee as are claimed to have been. shipped 
by plaintiff. The originals, if they exist, are beyond the 
limits of the state—one of them destroyed in the loss 
of the vessel, and hence these copies are admissible. 6 
Ga., 188; 26 /b., 537; 12 1b., 496. 

After carefully reviewing this record we can see no 
reason to disturb this verdict, and the judgment is there- © 
fore affirmed. 


SADDLER vs. LEE ef ail. 


. While, as a general rule, water flowing under the surface may be ° 
diverted without liability to a proprietor whose land it might reach 
in its natural and ordinary.course, yet where it has. once emerged 
and afterwards sinks, if its exact course can be traced to where it 
emerges again, so as to render it certain that it is the same water, 
the proprietor of the surface at the latter point will be protected in 
its use the same asif it were not a subterranean stream. 

. Where the chancellor has denied an injunction on a doubtful state 
of facts, the evidence before him being conflicting, this court will 
not control him. 


Injunction. Actions. Water-course. Before Judge 
CRISP. Lee County. At Chambers. August 26, 1879. 


Reported in the decision. 

HAWKINS & HAWKINS, for plaintiff in error. 

GUERRY & SON, for defendants. 
CRAWFORD, Justice. 


Wm. P. Saddler files his bill alleging that he is the owner 
of a mill, which was and is run by the waters of Saddler’s 
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mill creek, that he and those under whom he claims, have 
been using the waters of the said creek to run this mill at 
this point, and at another just above on his own land, un- 
interruptedly for a great many years. That Sanders W. 
Lee now deceased, also owned lands on said creek adjoin- 
ing his, as well as lands on Chickafochee and Chochee 
creeks, and lying above orator’s, on said streams, and on 
which the said Lee had a mill. That the Saddler creek is 
mostly an under-ground stream, but its course and direc- 
tion are distinctly marked by what is called Lime creek, 
and at intervals running above ground, visible to any ob- 
server acquainted with such streams. That Walker Lee 
and the persons put in possession of the Lee lands, intend 
to obstruct the waters of said creek, by filling up the 
same and building a dam, and ditching so as to convey the 
waters into Chochee creek above the Lee mill, thereby 
utterly destroying orator’s mill property. That Lee has 
threatened to divert the said water, and as orator believes 
has ordered his agents to do so, and has partially already 
obstructed its flow. That to allow the water to be di- 
verted from its usual course, where it has flowed for over 
fifty years, would cause irreparable damage which could 
not be ascertained or determined. 

Orator therefore prays an injunction against any inter- 
ference with the flow of the water in said stream. 

Respondent Lee—showed for cause agdinst granting 
the injunction his non-residence—his right to ditch his 
land to protect it, and also to turn said waters into his 
own pond. Denies any recent interference, has spoken of 
it, and contemplated doing it in the uncertain future ; 
when he did it he intended to give the job to some one 
skilled in such work. Denies that the water of said sink 
supplies or flows into Saddler’s pond, that the water in said 
sink boils up, and after running a few steps, sinks down 
again and no man knoweth “whence it cometh or whither 
it goeth.” That the theory of the complainant as to 
the course and direction of the water is wrong, but if he 
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were right the stream being underground he has no right 
to an injunction. 

Affidavits were offered in support of the bill and an- 
swer. The chancellor, upon the hearing of the applica- 
cation, refused the injunction, and the complainant ex- 
cepted. 

The argument before us* was directed to the relative 
rights of the parties as to the use of this water upon their 
respective theories of the case. 

The use of surface water flowing regularly in well defin- 
ed banks, is about as well settled as any legal principle can 
be , and the current of authorities also seems to be about 
as well settled, that sub-surface water, which without any 
distinct channel. percolates in veins, oozes and filters from 
the land of one proprietor into that of another, gives the 
latter no rights thereto which the law can recognize. 

But the case before us is one where it is claimed that 
the water, though being mostly in an underground stream, 
still its course and direction are distinctly marked, and at 
intervals running above ground, and is visible to any ob- 
server acquainted wita such streams; and it is with that 
character of water, its use and enjoyment, that we are cal- 
led upon to deal. And first upon the subject to be con- 
sidered is $3019 of our Code, which, in defining the rights 
of land owners, declares: ‘The course of a stream of wa- 
ter underground,and its exact condition before its first use, 
are so difficult of ascertainment that trespass cannot be 
brought for any supposed interference with the rights of 
a proprietor.” 

As appears from the pleadings and proof in this case, 
the first use of this water which could be made, would be 
by the Lee estate, upon which the defendant says, “‘it 
boils up, and after running a few steps, sinks down again.” 
The evident intent and meaning of this act is to declare, 
that where water is underground—even though it may be 
in a stream, and if its condition and course are not to be 
fixed and ascertained, then no “supposed - interference 
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with the rights of a proprietor” will authorize a suit for 
trespass. 

But suppose a case arises after the first use of water 
running in a stream, though mostly underground, with 
its, course and direction distinctly marked, and at inter- 
vals running above the ground, and visible to any observ- 
er acquainted with such streams ; and suppose that heavy 
investments have been made to utilize ¢hzs stream of water, 
and that profits arising therefrom have been enjoyed for 
a quarter of a century or for even ashorter time, shall it 
be held that such proprietary rights are to be cut off and 
the property itself destroyed by construing the act ad- 
versely to such proprietor? We cannot so hold. 

In Wheatly vs. Baugh 25 Penn. St. Rep., 528, this ques- 
tion was considered, and the Chief Justice says: “ In lime- 
stone regions streams of great volume and power pursue 
their subterranean courses for great distances, then emerge 
from their caverns furnishing power for machinery or sup- 
plying towns and settlements with water forall purposes of 
life; * * * and to say that these streams might be 
obstructed, or diverted merely because they run through 
subterranean channels, is to forget the rights and duties 
of man in relation to flowing water.” 

Parke, B., in Dickinson vs. The Grand Junction Canal 
Co., 9. E. L. & E. Rep., 521, says: “Where water is on the 
surface, the right of the owner of adjoining land to the 
usufruct of that water is not a doubtful matter of fact; * 

* * and indeed, if the course of a subterranean stream 
were well known, as is the case with many which sink un- 
der ground,pursue for a short space a subterranean course, 
and then emerge again, it could never be contended that 
the owner of the soil under which the stream flowed could 
not maintain an action for the diversion of it, if it took 
place under such circumstances as would have enabled 
him to recover if the stream had been wholly above 


ground.” 
‘ So that, both upon reason and authority, we hold 
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that the proper construction of our act is, that where the 
exact course and condition of a stream of water, after its 
first use, are well defined and ascertained,and the interfer- 
ence with the rights of a proprietor using the water of the 
stream, is not such as are supposed, but positive and certain, 
then trespass lies. If there exist undersuch a state of 
facts, sufficient grounds to give a court of equity juris- 
diction to interfere by injunction, then that remedy would 
lie. 

But before either remedy could be invoked, the party 
complaining must bring himself clearly ard satisfactorily 
within our construction of the law, and he would be re- 
quired to show that the stream about to be diverted, was 
the same which furnished and supplied the water used. 

The ground upon which the chancellor put his decision 
does not appear, but presuming that he ruled the law cor- 
rectly, and the affidavits showing a doubtful state of facts, 
we will not reverse his judgment thereon. 

Judgment affirmed. 


MADDEN vs. BLAIN. 


. Where accord and satisfaction was pleaded to an action of com- 
plaint, on the ground that the same subject matter had been sub- 
mitted to arbitration and passed upon, and the evidence was con- 
flicting as to whether this account was included or not, that ques- 
tion was properly submitted to the jury ; and we cannot say in this 
case that their finding was wrong. 

. To defend against an action for physician’s services, on the ground 
of a custom among physicians not to charge each other, it must 
appear that that custom was of such universal practice as to justify 
the conclusion that it became, by implication, a part of the contract. 
The evidence in this case fails to prove such custom. 

. Where mutual. accounts have been ruuning between the par- 
ties for a number of years, but there has been no accounting or 
liquidation of the indebtedness, or other like act by which a new 
point was established. from which the statute could begin to run, 
none of the accounts would be barred by the statute of limitations 
until the last item charged is barred. 
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4. The facts that a son-in-law was at the bed-side of his dying mother- 
in-law, rendering such services as he could ; that he knew the physi- 
cians who were attending her, and said nothing, were not sufficient 
to render him liable for their services, there being no evidence that 
he employed or acquiesced in the employment of the physicians 
who subsequently sued him therefor. Especially is this true where 
the estate left by the patient was amply sufficient to pay such 
charges. 


New trial. Accord and satisfaction. Custom. Con- 
tracts. Statute of limitations. Domestic relations. Be- 
fore Judge MERSHON. Glynn Superior Court. May 
Term, 1880. 


The following, in connection with the decision, suffi- 
ciently reports this case: In 1879, Blain brought com- 
plaint against Madden on an open account for medical 
services. The first three items were dated in'1874, the 
others from 1875 to 1878. Defendant pleaded the gen- 
eral issue; the statute of limitations as to the first three 
items ; that both he and plaintiff were licensed physi- 


cians, and that there was a custom among physicians 
not to charge each other; accord and. satisfaction; 
and set-off. The entire account sued on amounted to 
$246 00. One item of it was for medical services ren- 
dered to the mother-in-law of defendant in her last ill- 
ness, $75.00. The jury found for the plaintiff the full 
amount sued for, less certain items of set-off. Defendant 
moved for a new trial on the following, among other 
grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. : 

(2). Because the court charged the jury to see from the 
evidence whether there was a custom not to charge each 
other existing among physicians, universally accepted and 
sustained and binding. 

(3). Because the court charged, in effect, that the last 
item would determine the status of the account as to the 
statute of limitations. 

The motion was overruled, and defendant excepted. 
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SYMMES & ATKINSON; IRA E. SMITH, for plaintiff in 
error. 


GOODYEAR & HARRIS, for defendant. 


JACKSON, Chief Justice. 


This suit was brought by Blain against Madden for the 
collection of a medical account. It was defended on the 
ground of accord and satisfaction, of the custom of phy- 
sicians not to charge each other, of the statute of limita- 
tions in respect to the first three items of the account, of 
set-off, and of improper charge of one item for services 
rendered to the mother-in-law of the defendant. 

The jury found for the plaintiff, after allowing certain 
parts of the defendant’s set-off, and on refusal to grant a 
new trial, the defendant excepted. 

1. The accord and satisfaction grew out of a submis- 
sion to arbitrators and their award. It was in controversy 
whether these medical bills were included in the submis- 
sion and passed upon and settled by the parties after- 
wards. The court made it all turn on whether or not the 
submission included the medical accounts. We cannot 
see that the judge erred in submitting that issue, and as 
there was testimony on each side, the verdict must stand 
so far as this point is concerned. 

2. There is nothing in the plea of custom of physicians 
under the facts here. Dr. Madden, the defendant, had 
been a physician, but had retired from practice, and the 
custom was not established under the rule laid.down in 
our Code, section I, par. 4, which requires that it must be 
proven to be so universal in practice as to justify the 
conclusion that it became part of the contract. This 
seems to have been a sort of courtesy among physicians 
and not of universal observance, or extending to all cases, 
so far as the evidence in this record establishes it. 

3. The account was running and was mutual—a set-off 





52 SUPREME COURT OF GEORGIA. 


~ Madden vs Blain. 


being pleaded. In such.cases, if not in all, the ect of lim- 
itation will not bar it until the last item is barred—s58 Ga., 
190; 41 Gu., 44.—There was in this case no rests—no set- 
tlements of the mutual accounts so as to make new 
points of departure for the statute to begin to run, as 
was the case in 58 Ga., 190. 

The set-off was in part allowed and in part rejected by 
the jury; they passed upon it fairly, certainly for the de- 
fendant, under the charge, and the verdict must stand in 
regard to this point. 

4. We do not think, however, that the verdict is right 
on the item charging the defendant with the service ren- 
dered by the plaintiff to the mother-in-law of the former. 
There is no evidence that the defendant employed 
plaintiff, or acquiescec in his employment so as to be 
bound on the principle of implied employment -of him. 
He was called in by the regular physician for consultation 
and assistance; that physician was paid out of her, the 
mother-in-law’s, estate, which was enough to pay her 
debts; this item was barred by the statute of limitations, 
and was in no sense a proper part of the running account, 
and if lost by the plaintiff, it was lost by his laches in 
not collecting it out of that estate, which was bound to 
pay it as of very high dignity, being last illness. That a 
son-in-law is present at the bed-side of his wife’s mother, 
and rendering such service as he can render, and has 
knowledge of the physicians wh» attend her, and says 
nothing, is not sufficient to show an implied promise to 
foot the physician’s bill. We cannot raise an implied 
assumpsit to pay, especially where the estate of the dying 
mother-in-law is ample to pay the debt. Unless, there- 
fore, the plaintiff will write off this item of seventy-five 
dollars, from the verdict of one hundred and fifty-one dol- 
lars, the judgment must be reversed and a new trial be 
had ; if written off, it is-affirmed, but at the costs of the 
defendant in error, so far as incurred in this court, in 
either event. 
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BERRISFORD vs. THE STATE OF GEORGIA. 


1. Any writing in such form as to be the means of defrauding another, 
may be the subject of forgery, or alteration in the nature of forgery. 
2. After an alteration had been shown in an instrument whereby its 
value was changed, evidence of its sale was admissible to prove a 


fraudulent intent. 


Criminal law. Evidence. Before Judge HILLYER. Ful- 
ton Superior Court. October Term, 1879. 


Reported in the decision. 
L. J. GLENN & SON, for plaintiff in error. 
B. H. HILL, JR., solicitor-general, for the state. 


SPEER, Justice. 


Plaintiff in error was indicted for the offense of forgery. 
The indictment alleged that the defendant, C. C. Berris- 
ford, on the seventh day of July,.1879, in said county, did 
falsely and fraudulently alter and change and raise the 
following genuine order for goods or other things of value 
to-wit : 

“Deliver me one 1100 Ibs. P. P. S. on wheels for fifteen dollars at 
Mr. Morris’. July 7, 1879. [Signed] I, M. CRAWFORD,” 


said above original order falsely and fratdulently altered, 
changed and raised by the said C. C. Berrisford, so as to 
read as follows: 


“Twenty-five dollars. Deliver me one 1100 Ib P. P. S. on wheels for 


twenty-five dollars at Mr. Morris’. July 7, 1879. [Signed] 
I, M. CRAWFORD.” 


Alleging that said Berrisford did falsely and fraudulently 
alter, change and raise the above order with intent to de- 
fraud said I. M. Crawford, etc. On the trial of said cause 
the jury, under the charge of the court, found the defen- 
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dant guilty. Whereupon he moved to set aside said ver- 
dict and for a new trial because: 

1. The court erred “in admitting the order alleged to 
be raised, altered and changed, over the objection of de- 
fendant, in evidence to the jury, because said paper is not 
an order as isalleged in the indictment, and because said 
paper was so incomplete and imperfect that no one could 
or should have been defrauded by it.”’ 

2. Because the court erred in admitting the testi- 
mony of H. L. Smith as tothe trading for and buying 
said paper of defendant. 

3. Because court erred in charging the jury: “If the 
intention was to put the paper in circulation or sell it to 
somebody, that would be sufficient evidence of fraudu- 
lent intent.” 

4. Because the verdict is contrary to law and evi- 
dence. 

Which motion was overruled by the court, and defen- 
dant excepted. : 

1. The 4442 section of the Code provides, “if any per- 
son shall falsely and fraudulently make, forge, a/ter or 
counterfeit * * * any bill of exchange, promissory 
note, or order for money or goods or other things of value, 
with intent to defraud any person or persons whatever,” 
“any such person so offending,” etc. It is claimed by de- 
fendant’s counsel that the paper does not fall under either 
of the class of papers mentioned in this section—but there 
is another provision of the Code, section 4451, which was 
intended to include “any other writing” that may not have 
been embraced in the section already recited—as follows: 
“If any person shall fraudulently make, sign, forge, coun- 
terfeit or alter, or be concerned in the fraudulent making, 
signing, forging, counterfeiting or altering any other writ- 
ing not herein provided for, with intent to defraud any 
person or persons, such person etc.”” It evidently was the 
intent of the legislature to embrace every species of 
writing that could be used or written in a form and with 
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a view of defrauding another. See Code, §$§4442, 4451; 
It Ga., 92; 59 Ga., 184; 62 Ga., 96. 

2. The testimony of H. L. Smith who proved a pur- 
chase by him of the order after it was altered by defen- 
dant, was competent with a view of showing “ the fraud- 
ulent intent on the part of the prisoner.” 11 Ga., 92; 59 
[b., 784; 62 [b., 299. 

Finding no error of law on the part of the court, and 
believing the verdict is sustained by the evidence, we see 
no reason to interfere with the judgment refusing a new 
trial in this case. 

Let the judgment of the court below be affirmed. 


MILAM vs. SOLOMON. 


The affidavit to foreclose a lien upon a steam saw-mill must show 

"that demand for payment was made after the debt became due. If 
demand be averred, but not so as to show whether it was made 
before due or after, the affidavit is not sufficient. 


Lien. Before Judge MCCUTCHEN. Bartow Superior 
Court. January Term, 1880. 


Reported in the decision. 

A. JOHNSON; A. B. CULBERSON, for plaintiff in error. 

THOS. WARREN AKIN; E. N. BROYLES, for defendant. 
CRAWFORD, Justice. 


James C. Milam, with the purpose of forclosing a lien, 
made oath that William Solomon, as the owner of a 
steam saw-mill, was indebted to him in the sum of 
$1,528.21 for provisions and things necessary to carry on 
the works of said mill—that a demand had been made 
on his agent for the amount due—that said agent had 
refused to pay—and that deponent had filed his affidavit, 
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which is the prosecution of his lien, within one year 
from the time the said debt became due. 

To this affidavit was attached an account for the sum 
claimed. 

By counter-affidavit the case was carried to the su- 
perior court, where a motion to dismiss was made—. 

(1) Because the affidavit did not state that the articles 
had been furnished by the deponent. 

(2) Because the affidavit did not state or show that the 
demand for payment, and the refusal to pay, was made 
after the debt became dué, nor when the said demand 
was made. 

(3) Because it does not appear that the demand was 
made by deponent, nor by any one authorized to make © 
it for him. 

The motion to dismiss was sustained by the court and 
the plaintiff excepted. 

Under the ruling in 46 Ga., 197, the affidavit to fore- 
close this lien could be upheld; but we are unable to 
reconcile that decision with the one made in 54 Ga., 
138, wherein it was held that such an affidavit was 
insufficient in law to be the foundation of this statutory 
proceeding. 

The consideration of the same question was before this 
court again in 56 Ga., 148, and there the ruling in the 
54th was followed. 

It was held that the demand for payment and the time 
must not be left to implication: ‘“ It must be averred in 
the plaintiff's affidavit that a demand for the payment of 
the debt, after it became due, has been made on the 
owner, his agent or lessee, and that he has refused to 
pay.” 

This, then, being the judgment of the court, so dis- 
tinctly enunciated on this question, we are constrained to 
follow it, and to hold that the affidavit is defective, 
and that the judgment below must be, and is hereby, 
affirmed. 

Judgment affirmed. 
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NEWSOM vs. THE GEORGIA RAILROAD. 


. In a suit against a railroad company for damages resulting from a 
fall from a buggy, caused by the frightening of the plaintiff's 
horse by the blowing of defendant’s whistle, what the plaintiff 
said a short time after the injury was done, at a place some 
distance off to which he went, as to the malice of defendant’s 
agent in blowing the whistle, was not admissible in his own be- 
half as part of the res geste. 

. What defendant's engineer said some time after the injury and at 
a different place, indicating the state of his feelings toward the 
person injured, was not admissible against defendant. 

. No error was committed which could have injured the plaintiff 
and the verdict was not contrary to the law or the evidence. 


Evidence. Res geste. Newtrial. Before Judge LAW- 
SON. Greene Superior Court. March Term, 1280. 


Newsom brought case against the Georgia Railroad. 
The gist of his case, as alleged and sought to be proved, 
was this: That he was driving in his buggy alongside 
the track of the defendant, when he saw its train stop- 
ping at a crossing for the purpose of discharging pas- 
sengers; that, fearing that his horse might be frightened, 
he drove rapidly to a point where he could leave the line 
of the railroad track, drove some distance off from it, 
turned his horse facing the track, and stopped; that the 
train started, and, as it reached a point opposite the 
plaintiff, the engineer, who had previously had a difficulty 
with plaintiff, shook his fist at him; that plaintiff shook 
his fist at the engineer, and the latter gave two short, 
shrill whistles of the engine ; that this frightened plaintiff's 
harse so that he was was thrown from the buggy and 
badly hurt. 

On all the material points the evidence was conflicting 
—whether the whist]e was blown at a point not necessary 
for the business of the road, whether the blowing of the 
whistle or the plaintiff's carelessness in handling his horse 


’ 
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caused the injury, and as to the amount of damage 
sustained. 

The jury found for the defendant. Plaintiff moved 
for a new trial on the following, among other grounds: 

(1) Because the verdict is contrary to the law and the 
evidence. 

(2) Because the court rejected from evidence the state- 
ment made by plaintiff some six or seven minutes after 
the accident, at a house about 400 or 500 yards from the 
point where it occurred, to the effect that the engineer 
blew the whistle out of malice, that he shook his fist at 
plaintiff and blew the whistle to scare his horse. 

(3) Because the court refused to allow evidence of the 
statement of the engineer, while on his engine at Union 
Point, some time after the accident (which occurred some 
miles away), to the effect that he wished he had killed 
plaintiff. 

(4) Because the court charged concerning contributory 
negligence and its effect. 

The motion was overruled, and plaintiff excepted. 


M. W. LEwis & Sons; E. C. KINNEBREW, for plaintiff 
in error. 


J. A. BILLups; J. C. REED; W. W. LUMPKIN, for 
defendant. 


JACKSON, Chief Justice. 


This was an action brought to recover damages from 
the Georgia Railroad Company on account of the engi- 
neer’s blowing the whistle of his locomotive and frighten- 
ing the plaintiff's horse, whereby the plaintiff was thrown 
from his buggy and injured. 

The case has been here twice before—6o Ga., 492 ; 62 
Ga., 339. This is the third verdict for the railroad com- 
pany—rather an unusual occurrence—and unless there has 
been material error of law it ought to stand, 
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1. There is no error in the first ground of the motion 
for a new trial. What the plaintiff said, sometime after 
the occurrence, in respect to the engineer’s fault in blow- 
ing the whistle and shaking his fist first at him, is not res 
geste, and admissible as such. Besides, the plaintiff swore 
to the same fact on the stand. 

2. What the engineer said about it after he got to 
Union Point, a station some distance from the place 
where the accident and injury occurred, and especially 
‘about his malice toward plaintiff, was not admissible 
against the railroad. 

3. Whether or not the court erred in charging on con- 
tributory negligence, the plaintiff was not and could not 
have been hurt, the jury having found for defendant— 
that is, that his own fault and negligence in taking care of 
himself had caused the injury. 

That was a question of fact for the jury. There was 
testimony on both sides of the issue, and on the assign- 
ments of error the court having committed none, and 
the evidence being sufficient to support this, the third 
verdict, it must stand. As a general rule, under the 
English common law, and our own growing out of it, 
facts are for the jury, law for the court. 

Judgment affirmed. 


DUBIGNON vs. TUFTS. TUFTS vs. DUBIGNON. 


1. A justice of the peace of one county may administer the oath and 
issue the warrant necessary to dispossess a tenant holding over in 
another county. 

2. An affidavit to dispossess a tenant holding over cannot also serve 
the purpose of recovering personalty. But the inclusion of per- 
sonal property therein may be regarded as surplusage, and does 
not vitiate the entire proceeding. 

. It is not competent to show by parol testimony that a demurrer 
had previously been mate on the same grounds as those urged at 
a subsequent trial and overruled, and that those grounds were res 
adjudicata, 

v 66—4 
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Jurisdiction. Justice of the Peace. Actions. Evi- 
dence. Before Judge PATE. Glynn Superior Court. 
November Term, 1879. 


Tufts went before a magistrate of Chatham county and 
made an affidavit to dispossess DuBignon, as a tenant 
holding over, of certain land in Glynn county. The affi- 
davit also stated that DuBignon was in possession of 
certain described personal property, which he had leased 
from deponent, and that he failed to deliver both the 
realty and personalty, on demand, after the expiration of 
the lease. The justice issued a warrant covering both 
realty and personalty. Defendant filed his counter-affi.. - 
davit, and also moved to dismiss the proceedings on the 
following grounds: (1). Plaintiff seeks to get possession 
of personal property under a warrant to dispossess a 
tenant holding over. (2). Because the affidavit was 
made before a justice in Chatham county and a warrant 
issued by him to dispossess a tenant of property in 
Glynn county. (3). Because there was no pleading 
before the court on which a verdict could be based. The 
plaintiff filed a plea, in the nature of a plea of former 
recovery, alleging that at a former term a verbal de- 
murrer had been made on the first two grounds now 
urged, and had been overruled ore tenus, that these ques- 
tions were therefore res adjudicata; that these proceedings 
had never been reduced to writing, but he offered to 
show them by parol. The court refused to allow this, 
and plaintiff excepted pendente lite. The court sustained 
the demurrer as to the personalty, but held that the 
allegations as to it might be considered as surplusage, 
and overruled the other grounds. 

The jury found for the plaintiff the land in dispute. 
Defendant moved for a new trial, which was refused, and 
he excepted. 


IRA E. SMITH; SYMMES & ATKINSON, for DuBignon. 


H. C. CUNNINGHAM; GOODYEAR & HARRIS, for Tufts. 
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CRAWFORD, Justice. 


The questions brought before this court by joint bills 
of exception in the:above case are— 

(1). Whether an affidavit can be made and a warrant 
issued by a justice of the peace of one county to dis- 
possess a tenant holding over in another and different 
county. 

(2). Does the incorporation in the affidavit and warrant 
of personal property, sought also to be recovered, vitiate 
the proceeding as to the realty. 

(3).. Should parol testimony be heard to establish the 
fact that at a preceding term a demurrer had been made 
on the same grounds to the affidavit and warrant, over- 
ruled by the court, and that the same was therefore res 
adjudicata. 

1. The statute authorizing these proceedings, declares 
that the owner of lands or tenements, when the same 
may be held over and beyond the term for which the 
same were rented or leased, may go before the judge of 
the superior court, or amy justice of the peace, and make 
oath to the facts, and when so made the officer before 
‘whom it is made shall grant and issue a warrant or pro- 
cess, directed to the sheriff or his deputy, or any lawful 
constable of the county where the land lies, commanding 
and requiring him to deliver to the owner full and quiet 
possession thereof. Code, sections 4077-4078. 

We see no error in the ruling by the court that a 
justice of ‘the peace in Chatham county has full power 
and authority to administer the oath and issue the 
warrant, as provided by the above named sections. 

2. Whilst the incorporation of personal property in an 
affidavit and warrant of this character, is wholly unau- 
thorized by law, we concur with the court below in hold- 
ing that it was mere surplusage, without-any legal effect, 
and could not destroy the right of the landlord to pro- 
ceed to the extent of his legal remedy. 
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3. Upon the right of a party to show by parol what 
the judgment of a court of record was, we hardly think 
it necessary to say more than that such a proceeding as 
was insisted upon in this case is without precedent or 
authority. The judgment of the court, therefore, in 
both cases, is affirmed. 


Cox é& al. vs. MONTFORD, administratrix. 


. Where an officer making a levy cannot write, an entry thereof 
written out by another, in his presence and by his procurement, and 
signed by him with his mark is good. 

. The statute of limitations does not run against a 7. fa. while it is 
prevented from proceeding by an injunction. 

. The requirement that notice of a levy on realty shall be given to the 
tenant is directory, and failure to give notice does not zpso facto 
render the levy void. 


Levy and sale. Officers. Notice. Statute of limita- 
tions. Before Judge Crisp. Macon Superior Court. 
December Term, ‘1878. , 


Reported in the decision. 


HAWKINS & HAWKINS; T. P. LoyD, for plaintiffs in 
error. 


S. HALL; W. H. FisH; J. M. DUPREE, for defend- 
ant. 


SPEER, Justice. 


T. W. Montford, defendant’s intestate, on the sixteenth 
da of September, 1861, recovered a judgment against 
Cullen Cox, principal, and Allen Williams, as security,. 
for the sum of $1,525.00, principal debt, besides interest 
and cost.. On the eighteenth day of September, 1861, a 
fiert facias issued on said judgment. Further, it appears. 
that the plaintiff died in October, 1862, and defendant in 
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error was appointed his administratrix. That on the 
twentieth day of July, 1875, the 7. fa. was levied on 
4044 acres of land (subject to widow’s dower), as the 
property of the defendant, Cullen Cox. That said levy 
purports to have been made by D. Hawkins, coroner, 
“acting as sheriff,” and attested by Jas. M. Greer, the 
levying officer signing with his mark the entry of levy. 

The record further discloses the fact that the defendant, 
Cullen Cox, died in 1864. That in November, 1866, 
John E. Cox, his administrator, filed his bill for relief 
and injunction against all the creditors of the estate 
of Cullen Cox (including defendant), seeking to marshal 
the assets of said estate, and settle the same by a decree 
in chancery. That an injunction to restrain all the credit- 
ors, including the defendant in error, was granted by the 
judge on the first day of December, 1866, and the same 
continued operative and in force until said bill was dis- 
missed at the May term, 1872, of Macon superior court, 
where it had been pending. ? 

To the levy made on said land, July 20th, 1875, in 
favor of Montford vs. Cox, C. H. Cox and N. G. Cox in- 
terposed their claim and the same came on for trial at 
the December term, 1878. 

During said trial, when plaintiff tendered in evidence 
the fi. fa. with the entry of levy thereon, claimants ob- 
jected to the same as evidence, first, ‘because said en- 
try on the 7. fa. was made by another and he could not 
delegate his official authority to a private person.” Sec. . 
ond, “that said entry had been changed, as to date, from 
the twenty-first or twenty-second day of July, 1875, to 
the twentieth day of July, thereby saving the same from 
the dormant judgment act,” all of which the court over- 
ruled and claimants excepted. — 

When the evidence on both sides was closed, the court. 
charged the jury, among other things, “the law requiring 
the levying officer to give written notice to the tenant 
was merely directory and the levy was good without,” and, 
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further, “that an officer had the right to procure another 
to make the entry of levy.” Under the evidence and 
charge of the court, the jury found the property subject, 
whereupon claimants excepted and assign error on the 
admission of the 7. fa. and the entries thereon, as evi- 
dence to the jury, over their objection, and, also, error in 
the charge of the court as to the notice of levy, and the 
“right of the officer to procure another to make the 
entry.” 

1. It appears from the evidence in this case that the 
entry on the f. fa. was written out by Greer in the presence 
of, and by direction of, Hawkins, the levying officer (who 
was unable to write), and that the officer signed said 
entry with his mark after the entry was made by Greer. 
A levy is required to be entered on the process by virtue 
of which the levy is made, but we do not regard it as 
necessary that it should be made in the handwriting of 
the officer; to so hold would disqualify a large number 
of good citizens from holding the office. Under the ev- 
idence we have no doubt that the entry was made at the 
request and in the presence of the officer, and being 
signed by him with-his mark, it is sufficient in law—Story 
on Agency, 133, 56 and 57; 6 M. & W., 215; 5 Bing. 
372; 52 C.L.R., 152; 4T. R., §§313. 

2. Whether the.date of the entry was of the twenty- 
first or twenty-second day of July, 1875, we do not regard 
as material, since the evidence shows this 7. fa. was en- 
joined from first day of December, 1866, till May, 1872; 
so that it was not dormant at either date, but had several 
years to run, the running of the statute being suspended 
by the granting and continuance of the injunction—High 
on Inj., §20; 1st Mad. Ch., 182; 5 Reporter, 82; 20 How- 
ard, 128.—We see, therefore, no error in allowing the 7. 
fa. with its entry to go to the jury in evidence. Nor do 
we see any error.in the charge of the court touching 
“said entry,” as set out in the record, under the evidence 
submitted. 
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3. The remaining error complained of “that the court 
charged the jury that the wiitten notice the law requires 
to be given by the officer to the tenant of the levy is 
merely directory, and the levy is good without it,” we do 
not see how the rights of the claimants are affected by it, 
whether there was error in such charge or not, under 
the evidence in this case. There is very strong presump- 
tive evidence in the record that such notice was given at 
the time, or soon after the ‘levy, by the officer. Claim- 
ants proved that the twentieth day of July, 1875; was on 
Tuesday; that Hawkins, the sheriff, came out to see 
their mother (who lived on the land, her husband hav- 
ing died on it) on Thursday or Friday, but did nothing. 
He left a note or written paper of some sort at the house 
for their mother, the widow of the defendant in 7. fa. 
Since the death of Hawkins, we may reasonably conclude 
that from this evidence, the paper left was the notice the 
law required. But whether it was or not, is not material, 
in our opinion, to this issue on trial. The issue is formed 
by the levy and claim, and the presence of these claim- 
ants in court asserting their rights to this property is at 
least strong presumptive evidence that they have been duly 
notified of the levy. Nor are we prepared to hold on the 
trial of a claim case it is necessary for a plaintiff to estab- 
lish a notice of the levy to the tenant as a part of his 
suit to subject the property he levies on. 

This court has held that the giving of the notice under 
the statute is merely directory, and does not affect the 
title of a dona fide purchaser—37 Ga., 251. 

In the case, in 51 Ga., 372, the question was, whether 
the claimant was protected under the limitation of four 
years as a bona fide purchaser, on the ground that he had 
no notice of the levy when made. The court held that 
a mere levy without the notice would not prevent the four 
years’ bar, and this is all in that decision. Neither is it 
inconsistent with the decision in 37 Ga., which declares 
it is merely directory. 

Let the judgment of the court below be affirmed. 
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HATCHER & BALDWIN vs. MASSEY, trustee, ef ad. 


Where the complainants’ debt was not charged to the trust estate in the 
first instance, but against the trustee as an individual, and no adju- 
dication had been had that the trust estate was liable, and the ev- 
idence was very conflicting as to such liability, the appointment of 
areceiver ad interim, on account of the trustee’s insolvency, was 
properly refused. 


Injunction and receiver. Trusts. Before Judge CRISP. 
Macon County. At Chambers, July 7, 1880. 


Reported in the decision. 
HALL & Son; J. A. EDWARDS, for plaintiffs in error. 
W. A. HAWKINS; W. H. REESE, for defendants. 


JACKSON, Chief Justice. 


This was an application for the appointment of a re- 
ceiver, on a bill filed by Hatcher & Baldwin, against Mas- 
sey and wife. There was direct conflict between the bill 
and answer and affidavits on the question whether 
the trust estate was justly chargeable with the bill of 
goods sold by complainants to Massey. He swore posi- 
tively that the credit was extended to him individually, 
and he is supported by the wife to the extent of her 
knowledge. The act of putting an estate in the hands of 
a receiver is the exercise of a very high and harsh juris- 
diction of chancery, and should be rarely resorted to— 
never on a doubtful case—and where the goods were 
charged individually, and the subjection of the trust- 
property appears to have been an after-thought; and 
where the entire reason for the application rests on the 
allegation of insolvency in the trustee. That would be 
a valid ground to be seriously considered, if the trust in- 
debtedness had been established, or if there were prepon+ 
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derating evidence of its liability; but in this case the re- 

cord discloses neither the one fact nor the other, and the 

chancellor was right to refuse the order prayed for. 
Judgment affirmed. 


BOZEMAN eft al. vs. COX et al. 


. If a deed be declared void for fraud, the grantee holds alone as a 
trustee for the grantor and his heirs. Therefore, equity will not in- 
terfere to make such decree at the instance of a purchaser from one 
holding under a voluntary conveyance from such grantor of subse- 
quent date to that sought to be set aside. 

. Defendant's grantor, under the facts stated, has a-clear remedy 


at law. 


Equity. Trusts.. Before Judge LAwson. Baldwin 
Superior Court. February Term, 1880. 


C. P. CRAWFORD, for plaintiff in error. 
SANDFORD & FURMAN, for defendants. 
Reported in the opinion. 


SPEER, Justice. 


This is acomplaint in ejectment filed by Wm. H. Cox, 
Tilley E. Cox, Tilley E. Bozeman, M. C. Davis, Sallie Da- 
vis and Mrs. Sallie B. Bozeman, against O. B. Bozeman, 
Henry Evans and Ambrose Griggs, to recover the posses- 
sion of four hundred and five acres of land, being the 
place upon which Miss Patsy Smith died, lying and being 
in the 318th district of Baldwin county. The abstract 
of title appended is a deed of gift from Patsy Smith to 
R. L. G. Bozeman, executed in Fayette county, 15th Sep- 
tember, 1859, and deed of gift from Patsy Smith to R. L. 
G. Bozeman, October 30th, 1857, to the land sued for. _ 

I, W. Bozeman was made party defendant in place of 
O. Bozeman, tenant—and files his equitable plea, alleging 
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“that Patsy Smith owned the land in controversy and 
37 slaves, which. she designed to divide between her neph- 
ew, R. L. G. Bozeman, and niece, Mrs. M. I. Davis, by 
will. That R. L. G. Bozeman (of whom plaintiffs are the 
heirs at law), did by fraudulent practices and promises in- 
duce her to make the deeds named, wherein she reserved 
and retained for her natural life the use, occupancy and 
possession of said property. That the personal property 
was 0° greater value than the real—that the inducement, 
condition and consideration of said deeds was the prom- 
‘ise of R. L. G. Bozeman to pay to said. M. I. Davis 
$4,000.00 then and there made. That by reason of said 
promise and other fraudulent practices, Bozeman impos- 
ing upon Patsy Smith, and in fraud of the rights of M. I. 
Davis, carried the personal property to Alabama, where 
he used and converted the same till his death in 1861. 
That neither said Bozeman or his representatives have 
ever paid said $4,000, but on demand made therefor in 
1871, by Patsy Smith, his representatives repudiated and 
denied said debt. Thereupon, Patsy Smith being reme- 
diless by reason of non-residence of parties, elected to treat 
her deed as fraudulent and void for want of consideration 
as to the land in issue, and in 1871, in furtherance of her 
original design of providing for M. I. Davis, did execute 
her deed to said land of that date—and said Davis on 
the — day of 187— conveyed the sametodefendant. De- 
fendant prays that said deeds to Bozeman may be decreed 
to be null and void, and general relief. They admitted on 
the trial Patsy Smith was dead and that plaintiffs were 
heirs at law of R. L. G. Bozeman. To this equitable 
plea plaintiffs demurred, which was sustained and pleas 
stricken. Plaintiffs having recovered, a motion for a new 
trial was made on the ground that the court erred in sus- 
taining the demurrer and striking the plea, which motion 
was overruled and defendants excepted. 

1. The deeds from Patsy Smith to Bozeman, and also 
to M. I. Smith, are voluntary conveyances, both reserving 
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to donor the use of the lands for life. Plaintiffs in error seek 
by their plea to have the deeds made to Bozeman decreed 
to be void on the ground that they were fraudulently 
procured, for that Bozeman had failed to pay the $4,000.00 
- to M. I. Davis, which he had stipulated todo. If a deed 
is decreed to be void for fraud, the grantee holds alone 
as the trustee for the granter and his heirs. These plain- 
tiffs in error do not appear or claim to be the heirs at law 
of Patsy Smith. They set up title in no such capacity. 
Whatever might be the rights of Patsy Smith were she 
in life, or her heirs were they seeking to avoid these deeds, 
we certainly know of no rule or authority to these plain- 
tiffs in error to stand in her shoes. They are mere vol- 
unteers, and to such equity grants no relief in such a case. 
6 Ga., 618; 13 Ga., 192. They are remitted to their legal 
remedies, and to these equity willleavethem. 16 Ga., 49; 
27 Ga., 36. 

It is a case of damnum absque tinjuria, for which they 
cannot claim relief in a court of equity, appearing here as 
mere volunteers. 14 Ga., 316; 6 Ga., 472; 25 Ga, 244. | 

2. But admitting it to be true that Bozeman was to pay 
$4,000.00 to M. I. Davis as the consideration that Patsy 
Smith should execute the deeds upon which a recovery is. 
sought, why should the aid of a court of equity be sought 
to aid these parties, when M. I. Davis has a clear, legal 
remedy against the estate of Bozeman to recover this 
$4,000.00, if such claim exists? It appeared when these 
deeds were executed Bozeman was a non-resident. He 
was dealt with as such, andas such M. I. Davis is entitled 
to his legal remedy, to recover of his estate. Thereis no 
allegation that his estate is insolvent. In both of these 
views we are clear that the demurrer to the pleas was 
properly sustained, and that the court committed no er- 
ror in refusing the motion for a new trial. Let the judg- 
ment of the court below be affirmed. 
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ARMSTRONG, CATOR & CO. vs. PEASE. 


A voluntary agent without reward is only liable for gross neglect in 
and about the business of his principal. An agent who has dis- - 
charged his duty is entitled to all necessary expenses incurred in 
the execution of his agency. 

(a). It follows that when, on the written request of a person in Savan- 
nah for a first-class milliner, a firm in Baltimore sent out a milliner 
who proved unsatisfactory, a suit to recover the expenses of send- 
ing her to Savannah would involve not only the question of her 
competency, but the nature of the agency—whether for reward or 
not—the diligence used, and what expenses were necessarily in- 
curred. 


Principal and agent. Before Judge FLEMING. Chat- 
ham Superior Court. March Term, 1880. 


Reported in the decision. 
COLLIER & CHARLTON, for plaintiffs in error. 
GEO. A. MERCER, for defendant. 


CRAWFORD, Justice. 


The defendant in error sued out a writ of certiorari to © 
correct several errors which he alleged to have been com- 
mitted by the justice of the peace upon the trial of a 
case involving his liability, upon an open account, to the 
firm of Armstrong, Cator & Co. The judge, upon hear- 
ing the certzorari, held with the justice in ail his: rulings 
except one, and upon that remanded the case for a new 
trial, to which said decision on this single point the 
plaintiffs in error excepted. 

The facts appear by the record to be, that Henry W. 
Pease wrote a letter dictated by his wife, who carried on 
in the city of Savannah, in her own name, a millinery 
establishment, though it belonged to him, to the plain- 
tiffs residing in Baltimore, to supply the establishment 
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with a first-class milliner. The plaintiffs sent, as they 
insist, one of the class desired, and advanced her $27.50 
to pay her expenses by rail. Upon trial by defendant 
she failed to give satisfaction, and he refuses to pay the 
money advanced, whereupon this suit was brought to 
compel the payment thereof. 

The grounds of the defense were, the incompetency of 
the person sent, and that she should have been sent by 
steamer instead of by rail. The justice of the peace held 
that under the law the defendant was liable whether she 
was competent or incompetent for the work to be done, 
and for that decision the judge below ordered a new 
trial. 

The testimony introduced upon the trial shows that 
the plaintifis were gnly the voluntary agents of the 
defendant, without hire or reward, and such agents are 
only liable when:they are guilty of gross neglect in and 
about the business of their principal. Code, §2185. 

Besides, an agent who has discharged his duty is en- 
titled to all necessary expenses incurred in the execution 
of his agency. Code, §21I90. 

So that there was no error in the ruling of the judge 
upon the certiorari, as it should have been sent back, not 
only to correct the erroneous judgment of the justice, 
but that the questions of diligence, of compensation to 
plaintiffs as agents, and expenses necessarily incurred, 
should have been considered in connection with that of 
competency, as they were all involved. 

Judgment affirmed. 


BROWN vs. THE CITY OF ATLANTA. 


. The onus is upon the plaintiff in error to show error which injured 
him. Where the verdict was for the plaintiff in the court below, and 
he excepted because it was too small, it devolved upon him to show 
some error which could have affected the amount of such verdict. 

. In an action for damages alleged to have resulted from negligence 
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in the agents of the defendant, the ovus is upon the plaintiff to show 
such negligence and a consequent injury. 

. There was no error in cautioning the jury to take the law implicitly 
from the court, and stating as a reason therefor that an error of law, 
if made by him, could readily be corrected, but if they should pass 
upon the law and err it could not be reached with the same readiness. 
There was no error in charging that the agents of the city of At- 
lanta had the right to let off the water from time to time from the 
reservoir of its water-works, for the purpose of carrying out the ob- 
jects thereof, provided it was done with the care of a prudent per- 
son who had his own crops growing on fields below, and provided 
it did no more harm than nature’s floods would do, had there been 
‘no such reservoir, and provided the flow from the water-works would 
not, in the absence of other high water, more than fill the natural 


bed of the stream below. 
. In asuit for damages from overflow of land below the reservoir of 


a city, the law is similar to that in case of damages from ordinary 


mill-dams. 
. In a suit by the owner of property on the course of a stream below 


the reservoir belonging to city water-works for damages to his land, 
the onus is on him to show that the reservoir and the water there- 
‘from not merely contributed to the injury, but were the preponder- 


ating causes thereof. 
. The verdict is not contrary to law or the evidence. 


Practice in the Supreme Court. Damages. Negli- 
gence. Municipal corporations. Charge of Court. Onus 
probandi. Before Judge HILLYER. Fulton “er 
Court. March Term, 1880. 


Brown brought case against the city of Atlanta for 
damages alleged to have been done to his land, lying on the 
course of the same stream as the city water-works, and 
below the reservoir, by overflowing the same. The prin- 
cipal cause of damage alleged was the letting off of water 
from the reservoir through a waste pipe. On the trial the 
jury found for the plaintiff $112.00. Being dissatisfied 
with this verdict, he moved for a new trial, which was re- 
fused, and he excepted. Among the grounds of error 
were the following charges of the court: 

1. “ The court is responsible for the law. Your oath 
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and your duty require that you take the law implicitly 
as the court delivers it. To aid your memory in this re- 
spect, the court reminds you that the charge is delivered 
here in public, in the hearing of the parties and their 
counsel; notes may be taken of it, and if the court 
errs in the law it is easy to reach it and. to have 
a rehearing upon it, and to have it corrected, but 
if the jury undertake to usurp the functions of the 
court, and differ with the court as touching the 
law, as you deliberate in private, and it is unknown some- 
times what reasons guide you to your conclusions, it is 
more differcult to reach, ascertain or correct any error into 
which you might fall.. Therefore, the law imposes upon 
the court the responsibility of determining the law of the 
case. Your province is with the facts. You are the ex- 
clusive judges of the testimony, and it is your duty to 
find the facts in the testimony and from the testimony.” 

2. “The burden of proof is on the plaintiff to show 
that the city was negligent, and to show that he was in- 
jured, and to show the extent of such injury, and to show 
that the same was caused by the defendant’s negligence, 
or that of its agents having charge of the works in ques- 
tion. The evidence must preponderate in favor of Mr. 
Brown to make out his cause of action.,”’ 

-3. “The city had in law a right to construct the water- 
works and to dam up and obstruct the water so far as 
proper and necessary therefor, and it was the plaintiff's 
right to have his land exempt from any more inju- 
ries and negligent overflow of his land by water than 
would have gone over it by the laws of nature. It is not 
his right to have it come in the same undisturbed volume 
as it would have come by nature, or that high water from 
rains should occur on his land at the same exact time it 
would have come, but his right would be that such high 
water should not be more injurious. If there was injury 
caused to plaintiff's land by unnecessarily or negligently 
urning water out of the dam, which injury would not 
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have happened at all but for such wrongtul turning out of 
water, he could recover; but if the same freshet or a more 
injurious one would have reached his land anyhow, though 
at an earlier date, he could not recover. There could be 
no recovery for injury done, if any, by water running out 
over the storm channels any more than would be by water 
passing any ordinary mill dam or factory dam.” 

4. “The city or its agents would have the right to 
let off the water for all proper purposes of the works, 
if done in such quantities as would keep within and not 
overflow the adjacent lands below, when the stream was 
in its ordinary condition—its condition not in the time of 
floods or freshets, but its condition generally and at ordi- 
nary times between freshets, and if the water was let off 
in quantities no greater than the channel would reason- 
ably contain within the banks at ordinary times, then if 
it happened that on some occasion or occasions, the chan- 
nel was already in whole or in part filled or occupied by 
high water, so that there was not room for both together 
to flow off harmlessly, and in that manner the plaintiff's 
lands were overflowed, this would give no cause of action. 
The court is of opinion that, at such times of high water 
or partially high water, the city would not have to stop 
reasonable and proper operation any more than any facto- 
ry or mill would have to stop the water from its wheels 
in like times for fear of making or increasing an overflow 
below. The city would have no right to let off more wa- 
ter or at greater rate than would be safe and prudent to 
proprietors below, when the channel was open and free to 
receive it and carry it off, and if no more than that was 
discharged from the dam, the defendant would not be 
liable, whether the plaintiff was injured or not. If more 
was discharged and plaintiff's crops were injured thereby, 
then he could recover for the injury to the extent of 
the same.” 

5. “ Again, it would be the duty of the city and its offi- 
cers and agents having charge of the works, to use ordi- 
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dinary diligence in letting off the water, that is, to take 
such care as a prudent person would take were the whole 
risk his own. If you find that the water was let off for 
causes that were reasonable and proper, and was done with 
appliances adapted for the purpose, at a rate no greater 
thari a prudent person would, by those causes and — 
using that dam and those appliances, have used and 
deemed safe to himself had he been also proprietor, as 
plaintiff was, on the stream below there, the plaintiff could 
not recover.” 

6. “ That the plaintiff’s land was injured would not be 
sufficient. It must further appear that the negligence 
caused the injury or injuries; not that it contributed to 
injury or injuries mainly arising from other causes. The 
defendant’s negligence must be the chief cause, the prepon- 
derating, controlling cause, before it could be the subject 
of a recovery. If the injury or injuries in question were 
caused mainly by heavy rainfalls escaping through the wa- 
ter-works’ stream or coming down in other streams, pour- 
ing in above plaintiff's land, and if these were the main, 
substantial, preponderating causes of the overflow of plain- 
tiff’s land, then he could not recover, even though there 
was negligence, and even though such negligence added 
to or increased the injury in some minor and uncertain 
degree. The negligence complained of must be the main, 
controlling and preponderating cause, ascertained and dis- 
tinguished from other causes, in order to be the subject of 
a recovery.” 


T. P. WESTMORELAND; F. A. Kirsy, for plaintiff in 
error. 


W. T. NEwMAN; Mynatt & HowgELL, for defendant. 


JACKSON, Chief Justice. 


This was an action on the case brought by the plaintiff 
against the city of Atlanta for damage done to his land 
v 66—5 
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below the city water-works by the negligent conduct of 
its agents in furning off the water therefrom. The jury 
found for plaintiff one hundred and twelve dollars dam- 
ages for the year 1877, suit being for damage in 1875 and 
1876 also; and the plaintiff made a motion for a new 
trial on the ground of divers alleged errors in-the charge 
of the court and of inadequacy in the amount of dam- 
ages found for him. 

1. When a plaintiff in error brings a case here he must 
show error which has hurt him. This court is not an ex- 
pounder of theoretical law, but it administers practical 
law, and corrects only such errors as have practically 
wronged the complaining party. 

In this case the plaintiff in error has wholly failed to 
show wherein any alleged error of the charge complained 
of has damaged him on the facts of his case. He has 
not attempted it. Not even an abstract of those facts 
has been prepared and furnished the court to demon- 
strate to us that he was hurt by anything which the 
presiding judge either did or said, and the rule of court 
which requires as well an abstract of the testimony as of 
the grounds of error assigned has been wholly disre- 
garded. Therefore it is enough to say, that the verdict 
being for the plaintiff for one hundred and twelve dollars, 
and the plaintiff having failed to show us, either by ab- 
stract or argument on, or summary of, the facts, that 
such verdict is too small, it must stand as made by the 
jury. 

2. If, however, we felt it our duty to expound theo- 
retical law for the benefit of explorers thereof, and to 
inspect the charge in connection with the declaration of 
the plaintiff, we fail to see substantial error therein. The 
declaration is based on negligence in the servants of the 
city, and the chief complaint respecting the charge is 
that the judge put that issue squarely before the jury. 
That issue was invoked by the plaintiff. There he, him- 
self, put his case, and there the court held him. 
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3. In cautioning the’jury to receive the law implicitly 
from him, lest they might do the parties irreparable dam- 
age, and giving as a reason for such caution the fact that 
if he made a mistake it could be corrected, but if they 
did on a question of law usurped by them it would be 
difficult to correct it, the presiding judge committed no 
error. 

4. In charging the jury substantially that the agents 
of the city had the legal right to let off the water, from 
time to time, for the great uses for which the legislature 
gave the city the privilege to make the reservoir, pro- 
vided it was done with the care of a prudent person, who 
_ had his own crops growing on fields below, and provided 
it did no more harm than. nature’s floods would do had 
there been no such reservoir, and provided the flow from 
the water-works would not, in the absence of other high- 
water causes, more than fill the natural bed of the stream 
below, the presiding judge seems to have given the 
plaintiff the measure of his legal rights. 

5. So, in analogizing this important enterprize to mills 
and mill-dams, and confining the damage to proprietors 
below from the waste of water or its escape in the use, to 
like damage from mills, we cannot see that the court 
erred. 

6. As held in two cases during the present term, the 
doctrine in respect to the ovus on the plaintiff to show 
that the reservoir and the water therefrom was the pre- 
ponderating cause of the damage complained of, was 
correctly and fully stated. 

7. Nothwithstanding the failure of the plaintiff in error 
to furnish an abstract of the evidence, we have examined 
the testimony spread over this very voluminous record— 
much of it embracing other plantations and hardly ger- 
mane to the case on trial—and cannot say that the dam- 
age found is inadequate. 

The suit itself seems an after-thought. It was long 
delayed, and looks: speculative; and to confine the dam- 
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age to 1877 and make it moderate, accords with that good 
sense which often distinguishes jury trial and reconciles. 
the lover of justice to much of other evils incident to 
such trial. As well the cause as the amount of damage 
done is very unsatisfactorily shown, and the plaintiff has. 
no just ground to complain. 

Judgment affirmed. 


THOMAS vs. TOWNS. 


. Proceedings to revive a dormant judgment by sczre faczéas must 
be begun within three years after it becomes dormant, but it is not 
necessary that a judgment of revival should be rendered within 
that time. | 

. Discharge in bankruptcy is a proper defense to scére facias to 
revive a judgment, and if not set up the defendant will be con- 
cluded by a judgment of revival. 


Scire facias. Statute of limitations. Bankruptcy. 
Judgments. Before Judge HILLYER. Fulton Superior 
Court. March Term, 1880. 


Reported in the decision. 


J. N. Dorsey ; G. S. THOMAS, for plaintiff in error. 


G. A. HOWELL, for defendant. , 
SPEER, Justice. 


On 13th February, 1868, Sarah Towns, defendant in 
error, in the county court of Fulton county, recovered a 
judgment against plaintiff in error for $113.05, besides 
interest and costs. On 29th February, 1868, 77. fa. issued 
on said judgment. On 29th February, 1875, said judg- 
ment became dormant, no entry having been made on 
the execution within seven years next ensuing the issu- 
ng thereof. 

On 25th February, 1878, plaintiff sued out a sctre 
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facias to revive said dormant judgment, and on 26th 
February, 1878, defendant was served personally with a 
copy of said scire facias. On 20th June, 1879, a judg- 
ment was entered reviving’ said judgment, and on 23rd 
June, 1879, fi. fa. issued on said revived judgment. On 
2d March, 1880, the last 7. fa. was levied on property of 
defendant, and he filed his affidavit of illegality— 

1. Because the original judgment was dormant. 

2. Because he never had been legally served in said 
suit. 

3. Because the revived judgment was not a valid 
judgment—the said judgment not having been rendered 
within three years from the date when said original judg- 
ment had become dormant. 

4. Because said defendant on 21st Marclf, 1874, was 
adjudged a bankrupt, and was discharged finally from all 
his debts on Ist day of Feburary, 1877, and pleading said 
certificate in discharge in bar. . 

At the spring term, 1880, said cause was, by consent off 
counsel, agreed to be submitted to Hon. George Hillyer, 
the judge presiding, to try both the law and facts pre- 
sented in said affidavit of illegality without the interven- 
tion of a jury. 

On hearing the same said affidavit of illegality was 
overruled on all the grounds therein stated, the same 
dismissed and said fi. fa. ordered to proceed. To this 
judgment plaintiff in error excepted, and assigns the 
same as error. 

1. On the argument of the case before this court plain- 
tiff in error relied mainly on the third and fourth grounds 
of his illegality, insisting, 4s set forth in the third 
ground, that the revived juglgment was void because 
not rendered within three years from the date when the 
original judgment became dormant. 

Code, §2914, provides that “dormant judgments may . 
be revived by scire facias or be sued on within three years 
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Jrom the time they become dormant.’ Two remedies are 
thus provided—one by sczre facias and one by suit on the 
judgment. The latter remedy may be commenced within 
three years from the dormancy of the judgment. This 
is the limitation expressly fixed, and we can see no reason 
why, if instead of bringing suit the plaintiff elects to 
proceed by sctre factas he has not the same /imit in which 
to commence his suit thus to revive. To hold that a judg- 
ment of revival must be had within the pertod of three years 
from the dormancy of the original judgment would, we 
think, be a construction unprecedented in all limitation 
laws. 

2. As to the fourth ground in said illegality, made by 
the plea of discharge in bankruptcy, it appears from the 
record that ‘defendant was adjudicated a bankrupt on the 
21st of March, 1874, and received his final discharge on 
the first day of February, 1877. The record further shows 
that scire facias issued to revive this judgment on the 25th 
of February, 1878, and judginent on the sctre factas was 
had on the 20th of June, 1878. It was the duty, under 
the law, of this defendant to have pleaded his discharge in 
bankruptcy to a revival of this judgment at the first term 
to which said scire facias was returnable, and having failed 
to do so, he is concluded by the same, and he cannot avail 
himself of this defense by an affidavit of illegality toa 
judgment rendered by a court of competent jurisdiction 
long after his discharge. 61 G2., 58, 500; 4 /0., 175. 

Let the judgment of the court below be affirmed. 


FULLER vs. THE CITY OF ATLANTA. 


. We find no error in the manner in which the judge stated the issue 
to the jury. 

. The power granted by charter to a municipal corporation to raise 
or alter the grades of streets involves a legislative act. After this 
has taken place, the mere construction of the work is ministerial. 
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. A municipal corporation, acting under authority legally conferred 
to grade streets, is not liable for injuries done to the property of an 
adjacent owner, provided it exercised reasonable care and skill in 
the performance of the work, in the absence of any special pro- 
vision of the charter as to liability. 

. Stoppage of the mouth of asewer, and damage resulting therefrom, 
if it occurred in connection with, and pending the grading of a 
street, would be aproper item of damage in a suit against the mu- 
nicipal corporation for improper grading, but if at a later and dif- 
ferent time the city negligently permitted the mouth of the sewer 
to be obstructed, it would be a separate cause of action. 

. We see no improper presentation of the law in connection with the 
amendment made in this case; nor does it appear that further in- 
structions on that subject were asked. 

. An assignment of errorthat the whole charge was erroneous will 
not be sustained, unless it should appear to be wholly illegal and 
wrong. 

. Though the language of the judge in charging what damages were 
too remote to warrant a recovery was inaccurate, a new trial would 
necessarily result in a like verdict under the evidence. 


Municipal corporations. Damages. Charge of Court. 
Roads and bridges. Practice in the Supreme Court. 
New Trial. Before W. R. HAMMOND, Esq., Judge pro 
hac vice. Fulton Superior Court. March Term, 1880. 


To the report contained in the decision it is only nec- 
essary to add the first and seventh grounds of.the motion 
for new trial, which were as follows: 

(1.) Because the court erred in charging the jury in 
this: ‘‘ He (meaning the plaintiff) says he was owner of 
a certain piece of real estate in the city of Atlanta, on 
Marietta and Walton streets, and that the city of Atlan- 
ta, by its agents and officers, has injured that property 
by causing an overflow of water upon it so as to weaken 
the foundation and cause its partial destruction.” The 
same not being a correct statement of the issue. 

(7.) Because the court erred in failing in his charge to 
properly present the issues presented by plaintiff in his 
amendment to his declaration, filed on 20th of April, 
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1880, and in stating the plaintiff’s case as though said 
amendment had not been filed. [The amendment refer- 
red to related to the filling up of the sewer which drained 
the property, the failure to supply other sufficient drain- 
age, and allowing the sewer, which was made, to become 
obstructed. The court charged, among other things, as 
follows: “The city council has a right to exercise their 
discretion in altering or changing sewers, and if it is done 
with reasonable care and in the proper manner, they 
would not be liable for any damage caused thereby. If 
done, however, carelessly and negligently, and injury re- 
sulted, they would be liable to the extent of the dam- 
age caused by such injury.’ 


W. J. SPEAIRS; HENRY HILLYER, for plaintiff in error. 


W. T. NEWMAN, for defendant. 


CRAWFORD, Justice. 


Wm. A. Fuller brought suit against the city of Atlanta 
for damages alleged to have been sustained by reason of 
the raising of the grade of its streets twenty inches higher 
than that recognised in all the anterior surveys up to the 
time of the building of his house by the plaintiff. The 
testimony shows, however, that there was no provision by 
law to regulate, fix and establish a permanent grade so as 
to limit the city to that particular grade, until after the 
location and building by the plaintiff of the house alleged 
to have been damaged. 

By amendment the plaintiff alleged that in making the 
change of the grade, the sewer, draining plaintiff's lot, 
. was wrongfully filled up, and obstructed the water collect- 
ing on adjoining lots, and caused it to back up into the 
basement of plaintiff's house, thereby damaging him 
$1,000.00. And that by the unskilful raising of the 
grades on the streets, the gutters were filled up which 
carried off the surface water, and caused a pond to collect 
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and throw the water into his house, and thereby made 
necessary the removal of a part of his building, to his 
damage $1,500.00, diminishing his rents, also, the sum of 
$1,500.00. 

By further amendment, plaintiff alleged that deferdant 
began this work in 1870, and finished it in 1871, and that 
in said work filled the sewer that drained plaintiff's lot, 
and furnished no sufficient one for that purpose, and al- 
lowed that one which was put in to become obstructed 
and filled up to the further damage of plaintiff $1,500.00. 

Under the evidence and charge of the court the jury 
returned a verdict for the defendant, whereupon the 
plaintiff moved for a new trial, which being refused, he 
excepted. 

1. The first ground of error assigned is, that the issue 

was not correctly stated to the jury.. We do not appre- 
ciate this objection to the manner in which the judge 
stated the case made by the pleadings and proof to the 
jury. ; 
2. Because the court erred in charging that “under this 
grant they had authority to raise or alter the grade of the 
streets in any manner and to any extent that they deem 
proper. The exercise of this authority was what the law 
calls a judicial act, and the city could not be held respon- 
sible for any errors in judgment that may have been com- 
mitted by its chosen officers in the exercise of such judi- 
cial functions. If the city raised or altered the grade of 
the streets contiguous to the plaintiff's property, as al- 
leged in the declaration, and if they exercised reasonable 
care in doing so, and if, notwithstanding the exercise of 
such reasonable care, the plaintiff's property was injured 
and damaged by reason of such altering of the grade of 
the streets as alleged, the city would not be liable for the 
injury caused.” 

The objection urged against this charge is, that the 
judge erred in saying that the authority to raise or alter 
the grade of the streets was a judicial act. We think 
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there is no question but the judge laid down the law cor- 
rectly. Such a power granted to a municipal corporation 
is to be exercised under its legislative discretion, and when 
it has been resolved upon, the construction of the work 
only is ministerial. 

3. The third and fourth grounds may be considered to- 
gether, as they invoive almost the identical legal principle, 
which is, that “if in raising or altering the grade of the 
streets they exercised reasonable care, and did it in a 
proper manner, the city would not be liable for any dam- 
ages that resulted from this cause.” 

If any principle of law could be settled, it would seem 
that the doctrine that a municipal corporation, acting un- 
der authority legally conferred, to grade the streets, was 
not liable for injuries done to the property of an adjacent 
land-owner, provided it exercised reasonable care and 
skill in the performance of the work. Of course, if there 
were a charter liability, that would change the rule; but 
in its absence, none exists, and we did not understand 
counsel for the plaintiff in error to insist that this case fell 
within the act of 1871 providing fur a permanent grade 
and damages for a subsequent vhange. 

4. The sixth ground arises upon the instructions given 
the jury in reference to the obstruction of the sewer pend- 
ing the work, and whereby the plaintiff was also damaged. 

This element of complaint in the case was introduced 
by an amendment, and which was virtually excluded from 
the consideration of the jury, as alleged by counsel for 
the plaintiff in error, when the judge came to charge them 
upon that branch of the case, and the same is assigned 
as error. 

We think that the charge puts the law upon this issue 
without injustice or want of fairness to the plaintiff in 
error. The judge said, that if afterwards, and at a differ- 
ent time from that alleged in the declaration when the 
grading was done, the city negligently permitted the 
mouth of the sewer to be obstructed so as to injure the 
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plaintiff, that would be a separate cause of action. But 
if it occurred during the time of the grading or altering 
the grade of the street, and before it was finished, then 
it would be a proper subject for their consideration under 
the same rules of liability on the part of the defendant 
as already explained to them. 

This charge does not take away from the jury the con- 
sideration of the damages under the amendment, unless 
the facts in the testimony do, and is, therefore, not error. 

5. The seventh ground of error alleged is, that the court 
did not properly present the issues made by the plaintiff 
under his amendment of April, 1880. In leoking into the 
judge’s charge we do not observe any want of a proper 
presentation of the law arising upon the amendment, nor 
does it appear that any other or further semumeee) was 
asked or refused by the judge. 

6. To assign error on a charge because it “is generally, 
and it is entirely erroneous and illegal,” is too vague and 
indefinite to be considered, except it should, upon exami- 
nation, be found wholly illegal and erroneous. 

7. We have left the fifth ground to be considered last, 
as it was, perhaps, the most proper place for it to be dis- 
posed of. 

The error complained of is, that the judge charged the 
jury—“if they should find that the closing up or the re- 
moving of the sewer, contributed to, the injury of the 
plaintiff's property, and that this was done so carelessly 
and negligently as to make the city liable for any damage 
caused thereby, but that other and contingent circum- 
stances, about which the defendant was not to blame, 
contributed largely in causing the injurious effect, such 
damage would be too remote to be a basis of a recovery.” 

The object of this part of the judge’s charge was to 
inform the jury, that damages which are sometimes sus- 
tained, are too remote to entitle the party suing to a 
recovery from the defendant in the action. In illustrat- 
ing this legal principle, instead of saying—“if other and 
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contingent circumstances preponderate largely in causing 
the injurious effect, such would be too remote,” he said, 
if they “contributed largely” in causing it, then it would 
be too remote. 

We think that in presenting this legal rule he should 
have used the words of the Code as set forth in §3072, 
and interpreted in 54 Ga., 84. for in a case controlled by 
that act, it would be of infinite importance to the com- 
plaining party that his precise legal right should be clearly 
defined. In this case, however, the proof, which we have 
carefully examined, shows that all the damage sustained 
by the plaintiff, was the result of his building his house 
before a permanent water-grade had been determined 
upon by the city, and before the act was passed giving 
damages for the change thereof. 

Since then, under the facts as shown by the record, and 
the clear and satisfactory charge given by the court, ex- 
cept as above stated, the jury must return a similar ver- 
dict, even with the inaccuracy of language corrected, we 
hold it improper to disturb their finding. 

Judgment affirmed. 


THE WESTERN & ATLANTIC RAILROAD COMPANY vs. 
KIRKPATRICK. 


Where a declaration in a justice court sets out fully a cause of action 
against a railroad company for damages to personalty, and a sum- 
mons and copy of the declaration attached thereto and referred to 
therein, were served on the agent of the road, the action against the 
company was not fatally defective because the summons was direc- 
ted to the agent as such, instead of being to the road itself. 


Railroads. Pleadings. Parties. Justice Courts. Be- 
fore Judge MCCUTCHEN. Bartow Superior Court. July 
Term, 1880. 


Reported in the decision. 
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AKIN & AKIN, by E. N. BROYLEs, for plaintiff in 
error. 


TRIPPE & NEAL, for defendant. 


JACKSON, Chief Justice. ° 


Suit was instituted by Kirkpatrick against the Western 
and Atlantic Railroad Company for killing a horse by the 
running of its train, in the justice court at Cartersville, 
in Bartow county, and judgment rendered against the 
company. The case was taken by certiorari to the supe- 
rior court, was dismissed and the judgment of the justice 
was affirmed. Thereupon the company excepted. 

The ground of exception is that the summons was to 
the agent, and he and not the company was sued, and that 
the justice of the peace should have dismissed the suit-as 
to the road, but he allowed the summons amended. 

Substantially the summons was against the company 
and served on the agent, and a declaration was filed on 
it setting out in full the cause of action against the com- 
pany—there was no need to amend it. It and the de- 
claration were as follows, and were ample to sustain the 
suit against the company: 


“STATE OF GEORGIA ee any lawful constable of said 


Bartow County, 822d Dist. G. M. county to execute and return. 


“To F. C. Wofford, agent at Cartersville, said district, of Western 
and Atlantic Ratlroad Company, defendant: u 
“You are hereby commanded to be and appear at the justice’s court 

to be held in and for said district at Cartersville, in Bartow county, on 

the second Tuesday of December, 1878, by ten o’clock, A. M., to an- 
swer the demand of plaintiff in damages as set forth below (a copy of 
which is hereunto appended). Witness my official signature, this 12th 

November, 1878. JAMES M. SMITH, J. P.” 


Copy of demand sued on——: 


“‘ GEORGIA—Bartow County. 
“ To the justice's court of the 322d district G. M., satd county: 
“ The petition of T. S. Kirkpatrick, showeth that the Western and 
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Atlantic Railroad Company, a corporation of said state, and doing 
business, and having a place of business in said state, county and 
district, has injured and damaged your petitioner in the sum of one 
hundred dollars in this, that on or about January 5th, 1878, said rail- 
road company killed, by the running of a car, or engine, or locomotive, 
or other machinery on said railroad in said district, one dark brown 
horse mule, about nine years old, the property of your petitioner, and 
of the value of one hundred dollars, the value of which property said 
defendant refuses to pay. 

“Wherefore petitioner prays process as above set forth, may issue 
requiring said defendant to appear at the time and place above set 
forth to answer your petitioner’s complaint in damages. 

R. P. TRIPPE, 
Plaintiff's Attorney.” 


“Served a copy of the within on J. C. Wofford, agent for Western 
and Atlantic Railroad Company, at Cartersville, Ga., in person, this 
November 28th, 1878. JoHN W. HILL, L. C.” 


Judgment affirmed. 


WEEMS vs. STOKES. 


Where a tax 7. fa. had been transferred, and levied at the instance of 
the transferee, an affidavit of illegality which alleged payment in 
full to him subsequently to the transfer, was good; nor was it ren- 
dered demurrable by the addition of surplus matter as to the time, 
place and manner of payment. 


Illegality. Taxes. Executions. Before Judge CRISP. 
Lee Superior Court. March Term, 1879. 


Reported in the decision. 


WARREN & FREEMAN; D. H. Pope, by Z. D. HAr- 
RISON, for plaintiff in error. 


HAWKINS & HAWKINS, for defendant. 
SPEER, Justice. 


The tax collector of Lee county issued a tax ji. fa. 
for state and county taxes for the year 1877, against Wal- 
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ter H. Weems, agent and trustee, for one hundred and 
fourteen dollars. On the 2d of April, 1878,said 7. fa. 
was transferred by him to G. M. Stokes. On the Ist of 
February, 1879, Stokes caused the fi. fa. to be levied on 
certain lands as the property of Weems, as agent and 
trustee. To this levy Weems, the defendant, filed his 
affidavit of illegality, in which he swears the 7. fa. is pro- 
ceeding illegally: ‘ Because said execution has been paid 
to said Stokes since the transfer, by said Weems in full, 
payments made at Leesburg, Lee county, Ga., to said 
Stokes in person, as follows: October 22, 1877, two hun- 
dred and twenty-three dollars; January 8th, 1878, one 
hundred and ninety-three dollars and thirty-two cents; 
January 12th, 1878, ninety cents; January 22, 1878, eight 
dollars and ninety-six cents, making in all the sum of six 
hundred and forty-six dollars and ninety-six cents, which 
amounts were paid by deponent to said Stokes in satisfac- 
tion of said 7. fa. and other charges on the books of said 
Stokes against deponent, and deponent, in making said 
payment to said Stokes, directed that said taxes should 
be paid out of the money so paid to said Stokes, and said 
execution having been paid off, discharged and settled in 
full with said Stokes, defendant alleges and insists that 
the same is not a tax fi. fa., and that the same is proceed- 
ing illegally and is not in reality a legal fi. fa.” 

To this affidavit plaintiff in f#. fa. demurred, which de- 
murrer was sustained by the court, the illegality dismissed, 
and defendant excepted. 

While there is much in this affidavit of illegality that © 
might have been well omitted, and can be well treated as 
surplusage, yet here is the material fact distinctly averred 
and sworn to by the defendant, that he has paid off fully 
said fi. fa. to Stokes, the transferee, since he controlled 
the same, and without referring to the time, manner and 
place of payment, which he sets forth. We think he dis- 
tinctly presents the issue of payment, and that he was 
entitled to be heard on it. 

Let the judgment of the court below be reversed. 
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STEWART vs. THE STATE OF GEORGIA. 


. The verdict is not contrary to law or the evidence. 

. That the names of jurors were not in the jury box or on the jury 
list, is not a good ground for new trial, when urged for the first 
time after verdict. 

. Though a charge may appear to be improper when abstracted from 
its context, yet if, when considered therewith, it is legal and proper, 
it is not a ground for new trial. 

. However gross may have been an affront or injury, yet if the in- 
jured party allowed some two months to elapse, during which he 
frequently met the aggressor, and then, without a repetition of.the 
wrong, sought an opportunity and shot him, he could not be ex- 
cused on the ground that he had not had time for reason to resume 
its sway. 

. Newly discovered evidence concerning a conversation in which the 
defendant hintself engaged, is no ground for a new trial. 


JACKSON, Justice, concurred dudztante. 


Criminal law. Jury. Charge of Court. New Trial. 
Before Judge MERSHON. Glynn Superior Court. May 
Term, 1880. 


Reported in the decision. 


7 
MABRY & CROVATT, for plaintiff in error. 


S. W. HITCH, solicitor-general ; SYMMES & ATKINSON ; 
IRA E. SMITH, for the state. 


SPEER, Justice. 


At the May term, 1880, the accused, W. F. Stewart, 
was tried and convicted in Glynn superior court, of the 
offense of assault with intent to murder one W. F. Mc- 
Iver, alleged to have been committed in said county on 
the roth of December, 1879. 

Defendant was.found guilty,and at same tern a mo- 
tion was made for a new trial on various grounds of 
error alleged to have been committed by the court, as are 
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set forth in the record, and the same having been over- 
ruled by the court, error is assigned in this court on each, 
of said grounds. 

The question is, did the presiding judge err in his 
judgment overruling said motion on the grounds therein 
contained ; for, unless we are satisfied error was committed 
by him, we have no authority in law to disturb this verdict 
or to arrest its consequences to the accused—whatever 
may be our sympathy for the unfortunate position in 
which he is placed. 

Before entering upon a discussion of the legal questions 
involved in this record, it will aid that investigation to 
give a brief summary of the evidence in this case as found 
in the record. 

It appears that in 1879 the accused, Stewart, and Mclver 
—upon whom the alleged crime was committed—resided 
in Brunswick; that McIver was a nephew of the brother- 
in-law of Stewart, and having been well known to hin from 

‘his early boyhood, was treated with the confidence and 
intimacy of a family connection. 

It further appears, on the 1oth of December, 1879, in 
Brunswick, while McIver was standing near Nelson's cor- 
ner talking and laughing with three other friends, Stewart 
suddenly appeared in their midst, drew his pistol and 
opened fire on McIver; that he shot at him four times, 
hitting him twice, the second and fourth shot, once in the. 
side then in the neck, from which last shot McIver was 
knocked down and fell in the street bleeding and uncon. 
scious. The bystanders saw McIver have no pistol nor did 
he shoot. Such are the facts as testified to by the eye- 
witnesses present, and having proven these facts the state 
closed. The defendant introduced no evidence, but made 
“his statement,” in substance as follows: 

“IT have known Mclver since he was nine. or ten years 
old. In October last I moved to where I now live. One 
evening in that-month I went home and found my wife 


in tears—“said she had been grossly insulted by McIver” 
v 66—6 
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—without asking particulars I went to seek a weapon. 
Met McIver, called him aside, cursed and abused him, he 
stood trembling, and when train came along went away on 
it. When I returned home my wife gave me particulars— 
said “McIver had thrown her on the bed and attempted to 
violate her person and did not desist till she threatened 

to tell me, and she had torn his coat in the struggle.” I 

sought to find him after this. My wife begged me “to 

have no difficulty with him.” I wrote him if he did not 

leave town in twenty-four hours, would prosecute him— 

he refused to go. I met him twice after this (but was un- 

armed both times) once at post-office and once at Mad 
den’s store. 

On 10th of December I received a printed invitation to. 
attend a ball to be given on evening of 11th, McIver’s 
name was on the printed card with two others as a com- 
mittee of invitation—one of them, Hazelhurst, was my 
wife’s cousin. I went to see Hazelhurst to remonstrate 
with him about being insuch company. I was very much. 
excited—saw Mclver standing with others at Nelson’s 
store—walked up to him and said, “you infernal villain 
we have met at last,” and fired on him, at my fourth shot 
he fell—between my third and fourth shot he got out his 
pistol but it went off in the air. 

In rebuttal of this statement McIver, sworn, denied any 
attempted outrage on Mrs. Stewart, wife of accused, ad- 
mits he had, at her request, waited on her to parties, 
dances, etc., and at her repeated invitations by note had 
visited her house. This, by er conduct and advances, 
had resulted in a criminal intimacy between them at 
divers times at her house—says he tried to stop it and she 
persisted—until at last he wrote her a note declining fur- 
ther to see her, and she wrote him threatening if he did 
not visit her she would expose everything to her hus- 
band. He believes her husband got hold of his note 
which caused the exposure and led to first interview 
spoken of by the accused between them. That in that 
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interview, when accused cursed him, he struck him in 
reply and made a motion as if to drawa pistol. That ac- 
cused asked him to keep affair secret, and as the train came 
along on which he was employed, he got on it and went 
off. He says—saw accused at various times between that 
interview and 1oth of December, when assault was made on 
him—never spoke to each other—saw him on the streets 
almost daily when he was at home—that he was wholly 
unprepared for the attack made on him. His age is nine- 
teen and that of the wife of accused about thirty. The tes- 
timony of this witness, as to seeing and being seen by ac 

cused on the streets, was corroborated by another witness, 
and one witness testified as to taking a note from Mrs, 
Stewart to McIver while he, McIver, was on the train 
sometime before the shooting. 

Such, in brief, is a summary of the material evidence 
submitted on the trial—upon which the jury, under the 
charge of the court, found the accused guilty, and on a 
motion being made for a new trial, which was refused by 
the court, we are called upon to review this judgment and 
to determine whether the same is correct. 

The motion, for a new trial embraces mineteen grounds 
of error. The first three are because, (Ist.) the verdict 
is contrary to evidence; (2d.) is contrary to law—and 
(3d.) contrary to the principles of justice and equity. The 
next fifteen grounds are based upon alleged errors con- 
tained in the charge of the court—the incompetency 
certain jurors whose. names did not appear on the jury 
list, and the last and nineteenth ground upon newly dis- 
covered testimony—discovered since, and not known to 
accused or his counsel at the trial. © 

1. We do not deem it necessary to discuss the three 
first grounds of this motion. That the act was commit- 
ted by the accused is established beyond question and not 
contradicted by him in his statement but admitted, and 
whether it was justified under the circumstances, or miti- 
gated and reduced to an offense of milder grade, was a 
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question the court left to the jury, and with their verdict 
we find no cause of complaint under our view of the evi- 
dence. 

2. The question also as to the competency of some 
jurors who were on the trial of this cause, and whose 
names were not selected by the jury commissioners, and 
names not on the jury list, we regard the question as settled 
by former decisions of this court against the plaintiff 
in error. 

3. There were three points made and mainly relied upon 
in the argument before this court, to-wit: the eighth, 
tenth and nineteenth grounds of the motion, which we 
think it proper to notice—two of them as being alleged 
errors in the charge of the court, and the last of newly 
discovered testimony. The eighth was because the court 
charged the jury, in connection with his charge relative to 
the prisoner’s statement, as follows: 

“If you find it is not true, reject it. You do the same 
by all evidence—but sworn testimony you have no right 
captiously to reject unless impeached in some way.” 

In the recent case of Yones vs. State, murder, from Rich- 
mond. not yet published, decided at the present term, 
Judge Crawford, in delivering the opinion, says: 

“Where a charge, though apparently improper when 
abstracted from its context, when considered therewith is 
legal and proper, it is not a ground fora new trial.” ones 
vs. State, September term, 1880. 

To read the charge complained of, abstracted from its 
context, would seem to be. error; but let us look to the 
language of the charge given as to“ the statement.” Just 
preceding the words complained of, the court says: 

“If you find this prima facia case has been made out, 
you will look to the testimony on the part of the defend. 
ant and determine whether that case has been successfully 
rebutted. For that purpose you can look to the “ state- 
ment” of the prisoner. You can look as well to the evi- 
dence on the part of the state; if there is any testimony 
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that comes from the witnesses on the part ‘of the state 
that serves to brace or corroborate “the statement”’ of 
the defendant, it is good for that purpose. In regarding 
the statement of the defendant, the law invests you with 
the right to give such credit to the statement of the 
prisoner as in your judgment its truth and its consistency 
entitles it to. To that end the lawsays that the prisoner’s 
statement can be taken though it disregards the sworn fes- 
timony if its consistency and truth entitles it to take that 
position, or that you may believe part of the statements 
and reject part, or that you may -eject it all. The law 
leaves you at your option to give at last to the statement 
of the prisoner just that amount of weight that you in your 
judgment think it entitled to, trying tt by the same rule 
you try other evidence ; you are seeking truth and if you 
find truth there embodied, give it its proper place in your 
investigation.” 

We cannot understand what more the accused could 
have sought from the court to give his “statement”’ all 
the dignity and weight of evidence in the language of the 
charge quoted above. He measures and weighs its credit 
by the same rule, and so repeatedly emphasizes the right 
of the jury to believe it. We cannot see what more the 
most astute counsel could have demanded. While there- 
fore the words of the charge as “ extracted” and set forth 
in the eighth ground: of the motion, may bear the “sem- 
blance of error,” when read in connection with the in- 
structions of the court touching “the statement” imme- 
diately preceding, we cannot see how the jury could have 
been misled by the language complained of. 

4. The tenth ground of the motion is in these words: 
“ Because the court erred in his charge to the jury relative 
to the cooling time, because he said the law does not 
allow him time to seek opportunities, but the law pre- 
sumes the irresistible burst of passion where .a person is 
confronted with his enemy, or where he has repeated the 
indignity offered his family and it occurs from his first 
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meeting him.” Without calling tothe aid of this extract 
other portions of the instructions given, are not the legal 
propositions set forth the lawof the case? Is it not true 
that the law does not justify or excuse one who “seeks 
opportunities” deliberately to take life, however gross the 
previous affront may have beeen? Is it not also true that 
the rule of accountability would be different if the attack 
was made on the “ first meeting,” or when he had repeated 
the indignity offered his family ? when one would be pre- 
sumed to act under the irresistible impulse of passion? 
Such is, in substance, the legal effect of the charge in the 
tenth ground of the motion, and we think, though ex- 
pressed in the record (probably from copying) with some 
obscurity, yet they were distinctions the evidence fully 
justified the court in submitting to the jury for their guid- 
ance. 

* To seek opportunies to take life’ implies thought and 
preparation for the work, and is evidence of that “delib- 
erate intent”’ that distinguishes the highest grade of hom- 
icide. But when one, outraged (as the accused claims to 
have been) by this gross wrong upon his wife according 
to his statement, “first meets’ the wrong-doer—or if, 
even after the first meeting, the indignity is repeated, he 
at once assails this enemy to his peace—he would be pre- 
sumed, as stated by the court, to be acting under the irre- 
sistible impulse of passion, and the grade of his offense 
would be materially changed if he would be guilty at all, 

In this charge the court desires to impress upon the 
jury the distinction made by the law as to him who slays 
his adversary in the spirit of revenge, in satisfaction of a 
wrong committed at a distance of time when there was 
an opportunity for reason and humanity to interpose, and 
one who slays, impelled by that irresistible impulse, spring- 
ing from the “first meeting,” or a fresh repetition of the 
outrage. We think the distinction well settled and re- 
cognized by the law and the facts upon this trial, made it 
eminently proper to call the jury’s attention to it. 


’ 
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Taking the whole charge as given, we are satisfied it 
was a fair, just and clear exposition of the law of the 
case, and we are of the opinion that the presiding judge 
extended to the accused every principle of law for his 
security that the evidence on the trial permitted, and after 
a close and careful examination of the alleged errors, 
based upon the instructions given, a majority of the court 
see no reason to withhold their approval of their correct- 
ness. 

6. The last ground in this motion is based upon the 
ground of the newly discovered testimony as set forth in 
the affidavit of W. M. Berryman, who swears as to a con- 
versation he had with the accused a few moments before 
the assault was made. We cannot see anything in this 
affidavit that goes to relieve this case of its prominent fea- 
tures as developed by thetestimony. That is, that it isa 
case where the unfortunate accused sought to avenge a 
reputed gross wrong to his family after the knowledge of 
that fact had come to him more than two months from its 
occurrence—an assault which the law would characterize 
as being made in the spirit of revenge after a full oppor- 
tunity for the voice of reason and humanity to have had 
its then legitimate influence upon his outraged feelings. 
Neither can we understand why what transpired between 
Berryman and the accused was not known to the latter 
before the trial. The communication was between them 
a few moments before the firing—accused was a party and 
cognizant of what then transpired touching the invitation, 
for he refers to it in his statement, and we cannot see why 
reasonable diligence might not have secured this testimony 
if it was deemed so important on the trial—and which 
was so promptly discovered (from the date of the record) 
when the issue proved unfavorable. Admitting the testi- 
mony to be true, we are not by any means satisfied that 
it would have resulted differently to the defendant had 
it been submitted to the jury, as the substance of it 
was contained in the statement of defendint and the 
testimony of other witnesses who were sworn. 
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While we are constrained from a sense of duty to re- 
fuse to interfere with the judgment of the court below, 


we cannot shut our eyes to the fact of the great outrage’ 


perpetrated, as detailed in this record, upon the peace and 
domestic happiness of the plaintiff in error by the man 
whose life he was accused of seeking to take. 

If plaintiff's statement of the case be true, then McIver 
sought by force to violate the virtue of the wife who had 
treated him from boyhood with the kindness and confi- 
dence of a family ccnnection. 

If the sworn testimony of McIver be true, he was guilty 
of violating the marriage bed of plaintiff in error, and 
making his house ‘‘a bower of love,” to use his own lan- 
guage, for the purpose of daily debauching the woman 
who had pledged plaintiff her fidelity at the altar. 

It is not to be expected that men will submit uncom- 
plainingly to such outrages be the one or the other true. 
But, when they become known to the aggrieved, and with 
a full knowledge of the wrongs perpetrated, if he waits 
day after day, week after week, and even for two months, 
and then meets his adversary, and without warning, opens 
an attack upon him with a weapon likely to produce death, 
shooting at him four times and striking him twice, inflict- 
ing dangerous wounds—the law cannot and will not justify 
such an attack made so evidently in the spirit of revenge, 
and with an intent to destroy the life of his adversary. 
Can a man be said to be justified under our law who, on 
being informed of such an outrage as he alleges was at- 
tempted on his wife, meets the assailant day by day on 
the streets, and after waiting two months from the time 
of information, suddenly assails him and shoots him down? 
We know of no case in any law book that approximates 
such a conclusion. We cannot conclude our view of this 
case more appropriately than by repeating what was said 
by one of the judges and the present Chief Justice of this 
court, when he engraved it upon our judicial records in 
the opinion pronounced in the case of A/z/l vs. The State, 
February term, 1880: “If men will take the law into 
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their own hands—become themselves the judges of their 
own cases, and their own sheriff to execute the sentence 
they themselves pronounce,they must be certain they judge 
the case according to law and execute the sentence which 
that law pronounces, or suffer the consequences of their 
mistake of the law Homicide for past offenses, however 
heinous, deliberately planned and premeditated and car- 
ried into execution, after reason has had time to assert her ° 
supremacy over passion, 7s murder, and he that judges in 
his own case that it is not, and executes sentence in such 
a case on a fellow-being, must suffer the penalty which the 
law imposes upon the murderer.” 
Judgment aftirmed. 


JACKSON, Chief Justice, concurring. 


I yield a reluctant assent to the affirmance of the judg- 
ment refusing the grant of a new trial in this case. The 
case is clearly distinguishable from Az// vs. The State, de- 
cided at the last term. There, Mrs. Hill was introduced 
to the unfortunate man killed, as a common prostitute 
and among prostitutes ; she was neither assaulted with in- 
tent to ravish her nor was she seduced by Simmons; she 
had fallen before he knew her, and the purity of her wifely 
life had been previously stained by illicit intercourse with 
others. Of all this Hill had been informed, and but for 
an infatuation approaching lunacy, which afterwards con- 
signed him to the asylum from the penitentiary, he must 
have believed it. Yet, he took the law into his own hands, 
and months after the criminal intercourse of his wife with 
Simmons, after having repeatedly sought him armed for 
revenge, deliberately, and without warning, shot him 
down. Simmons formed the acquaintance of Mrs. Hill, 
and had carnal knowledge of her, at public places of resort | 
where lewd women congregated, and was wholly ignorant 
that she was a married woman until long after their inti- 
macy had existed. 
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In the case at bar, McIver, being related to the family, 
had access to the hearthstone of Stewart, and there and 
there only deeply wronged him. Nota breath of suspi- 
cion had soiled the purity of Mrs. Stewart before his as- 
sault upon her. According to her statement to her hus- 
band, he attempted to use force upon her; according to 
his own, he consummated his villainy by seductive applian- 
"ces used as much by her as by him. He was either a rav- 
enous beast of prey, determined to gloat his appetite on 
forbidden food, or a serpent coiling himself in a garden 
of peace and purity, and leaving the slime of his own cor- 
ruption in the trail he left. In either event the husband 
was innocent, and was more deeply wronged than it is © 
possible otherwise to wrong a man, a neighbor and a rel- 
ative. McIver was warned to leave the city of Bruns- 
wick. His own near relative offered to furnish the money 
to send him away; but he yielded to the advice of young 
men like himself, and imitated Solomon’s son in scorning 
the counsel of gray hairs and sober minds. The re- 
sult was that, goaded to madness by the persistent and 
insulting presence of the man who had thus wronged him, 
Stewart shot him, and he narrowly escaped with life. 
Just before the rencontre, Stewart received an invitation 
to a ball, addressed to himself and ladies, signed by Mc- 
Iver, as one of the committee of invitation, and this seems 
to have been the hair that broke the camel’s back. On 
the spur of this insult, added to injury, the attack was 
made and the shot was fired. 

Was he guilty of an assault with intent to murder? 
Would it have been murder had McIver fallen to rise no 
more? Mark it. The question is not was he justifiable, 
but was he guilty of assault with intent to murder, or of 
assault and battery? Would the crime have been murder 
had MclIver been slain, or would it have been voluntary 
manslaughter? Perhaps, as my brethren and the court 
below all think, it would have been murder, but the mar- 
gin is very narrow, and if passed at all it barely crossed 
the line. 
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If the act was done under an uncontrollable fit of pas- 
sion immediately on the receipt of this last insult, and 
before reason became again enthroned, it would have been 
manslaughter; if from a spirit of revenge and with de- 
liberate purpose to avenge himself previously entertained, 
and using this letter of invitation as a pretext or excuse 
to carry out a prior intention, then it would have been 
murder. I repeat, to my view, the line that separates the 
two crimes is very dimly defined under the facts which 
this record discloses—and I was myself much disposed, 
had there been any clear error of law, to grant the out- 
raged husband another hearing. There are two inaccu- 
racies in the charge of the court, which, had I sat here 
alone, I should have seized upon as sufficient to grant 
that re-hearing. 

The one is the remark of the court immediately after 
the charge touching the prisoner’s statement, which is, it- 
self, clear and full, to this effect, ‘but sworn testimony 
you cannot captiously reject unless impeached,” thereby 
possibly impressing the jury that they should give to 
sworn testimony greater weight than to the prisoner’s 
statement, which is contrary to the tenor and spirit of 
the act of 1878. Perhaps, nowever, other portions of the 
charge may have remedied the effect of this remark and 
healed it, if it did not extract its sting. 

The other is the charge which seemed to limit See. 
art’s defense to the first time he met Mclver after his 
wife had made complaint to him. That this is the gen- 
eral rule, there can be no doubt, for “if uncontrollable 
rage” is to unbalance reason at all, it would be on the first 
sight of the ravisher or seducer, but in this case I doubt 
its application. Stewart did not wish to shoot Mclver. 
He wished him to leave the community, and not stand 
there a constant reproach to his eyes and stench under 
his nostrils—and when first they met, McIver was about 
to leave on the cars, and did leave in a minute or two 
thereafter ; and then Stewart had not heard from the lips 
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of his wife the entire affront.’ Besides, it should be borne 
.n mind that the immediate, proximate cause of the 
shooting was the renewal of the affront in the invitation 
to the ball, which makes this case not unlike the case of 
Riggs vs. The State in 29 Ga., except that Mrs. Stewart 
was not present. 

It is true in this, as in the other charge criticised above, 
there may be modifications in other parts thereof; and 
the charge, as a whole, was evidently designed to be, and 
in the main is, a fair exposition of the law. 

I remark further, that though the shooting. occurred 
some weeks after Stewart got information of his first great 
wrong, McIver was much of the time absent from Bruns- 
wick, and was warned and urged to keep away. And 
“the general countenance of the case,” to use a striking 
expression of my late esteemed associate, Judge BLECK- 
LEY, is such that I should have been better pleased had 
my brethren agreed to have it again investigated. De- 
ference, however, to their judgment, and the deep con- 
sciousness that men are too apt to forget the injunctions 
of the Almighty, “vengeance is mine, I will repay, saith 
the Lord,” and to take the redress of the wrongs done 
them out of the hands of the courts and avenge them- 
selves, lead me to give a reluctant acquiescence to the 
judgment of affirmance. 


HIGHTOWER ws. BEALL, SPEARS & Co. 


Where a deed was made to secure a debt, which was afterwards sued 
on and judgment confessed, a deed back to the debtor made and 
the 7. fa. levied on the land, the defendant could not set up that 
the deed was void by reason of usury in the debt, the record 
showing no indication thereof. Nor could the wife of the debtor, 
who obtained a homestead subsequently to the making of the se- 
curity deed, plead such usury as against the judgment. 


Judgments. Homestead. Debtor and creditor. Usury. 
Before Judge POTTLE. Hancock Superior Court. April 
Term, 1880. 
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Reported in the decision. 


J. T JORDAN, for plaintiff in error. 
CuHas. DUBOSE, for defendant. 


CRAWFORD, Justice. 


The error complained of in this case is the ,reftisal of 
the judge below to grant the claimant a new trial, insist- 
ed upon mainly because the court had rejected as evi- 
dence the books of accounts of the plaintiffs, which were 
offered by the claimant, to show usury in the debt on 
which the plaintiffs’ judgment was founded, and to secure 
the payment of which the deed to the plaintiffs was given. 

Hightower, the husband, had executed the deed in con- 
troversy, to secure the payment of a debt which had been 
sued to judgment, a 7. fa. issued thereon, a deed back to 
the grantor filed and recorded, the land levied upon, and 
claimed by the wife under a homestead younger than the 
deed. 

The object in offering the plaintiffs’ books, was to show 
that usury had been charged the grantor on his original 
account; but the court held that if the deed had been 
given to secure the debt on which the judgment was found- 
ed, and the record of that case showed that there was no 
usury set up, and none appeared, and that there was a 
confession of judgment, then, as against that judgment, 
no usury could be pleaded in avoidance of the deed. 

We think that the court ruled the law correctly, as be- 
tween the parties before him, having, also, as he did, the 
record showing the original claim with the entire proceed- 
ings without a trace of usury therein, and concluding 
with a confession of judgment by the grantor. 

He, the grantor, could not have set up any defense 
afterwards against the plaintiffs, nor could his wife, be- 
cause judgments not only bind the fartzes to the suit, but 
all who claim under them. 
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But it is claimed by the counsel for plaintiffs in error, 
that the ruling in the case of /ohmnson vs. The Griffin 
Banking and Trust Company, 55 Ga., 691, controls this 
case. We do not think so. There, there was usury in 
the deed, and upon a bill filed to subject the land to sale, 
it was admitted, and a consent decree taken only for the 
principal sum. loaned, with the lawful interest thereon. 
This court held that the purging after the death of the 
grantor could not make a void deed good. 

In this case the record showed the contrary, and was 
conclusive upon the parties thereto and their privies. 

The case of Johnson & Smith vs. Wheelock, 56 Ga., 
33, is also claimed to be in point. But in that case Lee 
& Fulton had made Johnson & Smith deeds tainted with 
usury, and Wheelock simply subjected the land to the 
payment of the debt because the deeds were void as title. 
There the usury was established, as in the case of /ohn- 
son vs. The Griffin Banking and Trust Company. Here 
the record negatived usury, and the judgment vindicated 
it against the taint, and was conclusive. 

Judgment affirmed. 


THE ATLANTA STREET RAILROAD COMPANY vs. THE 
CITY OF ATLANTA ¢é al. 


. if one claiming a right under a written contract does not leave the 
contract to stand for itself, but introduces parol testimony to ex- 
plain the meaning of the terms, he cannot complain that the court 
submits to the jury the question so raised. 

. The verdict in this case is not void for uncertainty. 

. Under a contract between a municipal corporation and a street 
railroad company, that “the road, rolling and live stock of said 
company” should be exempted from taxation, stables, shops, houses 
for storage of lumber, and other like conveniences were not ex- 
empted. 

(a.) The word “road” is not a technical word, requiring explanation 
by the testimony of experts; nor does it alter the case that the 
president of the road and another witness interested therein, tes- 
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tified that, at the time the franchise was granted, they understood 
it to include such appurtenances or conveniences as those stated 
above. 


Municipal corporations. Tax. Railroads. Contracts. 
Verdict. Practice in the Superior Court. Before Judge 
BUCHANAN. Fulton Superior Court. March Term, 1880. 


Reported in the decision. 


CANDLER & THOMPSON; B. H. HILL & Son, for 
plaintiff in error, cited 6 Watts & S., 378; 8 /d., 334; 3 
Zabriskie, 510; 5 Barr., 70; 4 Metc., 564; 37 Ga., 644; 
44 1b.,624, 646; Code, §2754 ; Cooley on Taxation, 151 ; 6 
Penn. St., 70; 11 /6., 202; 15 /b., 351; Pierce on Am. 
Rwy. Law, 50; 21 Grat., 604. On the verdict, Code, 


§$3559, 2755-2757: 
W. T. NEWMAN, for defendants, cited, acts 1865-6, p. 


201 ; City Code of 1879, §563; Cooley on Taxation, 146, 
149, 152 and notes; Dillon on Mun. Corps., 616; 22 


Penn. St., 499; 50 Ga., 620; g Otto, 348; Code, §4. 


JACKSON, Chief Justice. 


This bill was filed in 1874, to enjoin the city of Atlanta 
from collecting taxes levied on a lot and stables where 
the mules and horses of the Atlanta Street Railroad Com- 
pany are housed, and on a lot on which buildings for shel- 
tering the cars of the company are erected. An injunc- 
tion until the hearing was then granted, and the hearing 
had in 1880, when a verdict and decree were rendered to 
the effect that the property was subject to taxation. A 
motion was made to set aside the verdict and award a 
new trial, on the grounds therein set out, which was over- 
ruled, and the street railroad company excepted. 

The exemption from taxation was claimed under the fol- 
lowing contract: ‘The road, rolling and live stock of 
said company are hereby exempted from taxation for the 
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term of fifty years,” and the controlling question is, do 
these words cover t.ie two lots and tenements thereon, 
as part and parcel of the road? 

1, The court submitted that question on the paper 
itself, and parol evidence in relation to what the term 
“road” embraced, to the jury; and one ground ‘of the 
motion is, that the court erred therein. The writing not 
being left to stand for construction by itself, we see no 
error in leaving it with the other testimony thereon for 
the jury. It did not hurt, however, even if error, in the 
view we take of the case. 

2. It is also said that the verdict is void for uncer- 
tainty. It is asfollows: “ We, the jury, find and decree 
as follows: That the land immediately occupied by the 
track of said street railroad company is not subject to 
taxation by defendants, and we further’decree that the 
balance of the property upon which said f. fa. is levied is 
subject to taxation by defendants, and that the injunc- 
tion be dissolved and the 7. fu. be allowed to proceed 
against the balance of the property.” 

Whilst this verdict might have been clearer, we do not 
think it so uncertain as to be void. It means that the 
property of this company which is invested in its road- 
bed, whereon its cars run for the convenience of the pub- 
public, through the streets of the city, is not subject to be 
taxed by the city, but that these improvements which 
are erected for stables and shelter, are so liable. In other 
words, that the great investment which has been made 
by the company, and the value of it, shall not be taxed, as 
the property of other persons is taxed, according to valua- 
tion thereof, but that these two items of property—these 
two lots with all the improvements thereon, except the 
mere road-bed under one of them, are liable to be taxed 
like all other city property, according to its value. When 
we consider what is levied on, the verdict is entirely ciear.. 
These two lots are levied on, and the verdict exempts the 
tracks which take the cars in and out, and on which they 
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stand at night, and subjects the rest of the lots. And the 
decree of the chancellor follows this verdict, so under- 
stood and interpreted. 

3. The other grounds, when analyzed, present but the 
one controlling question first propounded, and that is, 
are these two lots exempt from taxation under a proper 
legal construction of the city’s contract with this com- 
pany, in the light of the oral testimony bearing upon it? 

The record shows that there is a blacksmith shop to 
shoe the mules and for other kindred purposes, and tene- 
ments for some of the hands employed by the company, 
and places for the storage of ties or stringers to repair the 
line of road from time to time, and hospital for sick mules 
and other like conveniences for the company on these 
two lots. It is alsoin evidence that for some time the 
cars remained standing, when not in use, on the tracks 
whereon they ran for public convenience, and that the 
city notified the company that they must not so remain, 
and thus constrained them to purchase and build or rent 
places off the streets, and sold the company one of the 
lots. It is also proven by the president of the road and 
another witness largely interested therein when the en- 
terprise was commenced, that they understood the term 
“road” to embrace these or such places as these, 
and that they considered themselves experts, and such 
places shoyld be embraced in the technical meaning of 
“road” as applied to street railroad companies. 

These are substantially the facts which the court and 
jury had before them on the trial of this important case. 
Let us first assume that the plaintiff in error is right in 
the point that the court should have construed the con- 
tract or agreement without reference to aliunde testi- 
mony, then what does the exemption embrace? 

It will be observed that the words of exemption are 
“road, rolling and live stock.” All exemptions from lia- 
bility to taxation are construed strictly. Without refer- 
ence to other states, or to elementary works, it is enough 

v 66—7 
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to say that this court, inthe well considered case of The 
Mayor and Council of Macon vs. The Central Railroad Com- 
pany, 50 Ga., 620, ruled this principle, after holding up 
the case for a term for further and full investigation. 
And it ought to be so held. The power to tax is the 
life-blood of the state and of the governing communities, 
county and municipal, which are the limbs of the state, 
essential to the well-being of the entire body politic—in- 
deed to its healthful action and the preservation of life. 
And the supreme court of the Union, as of this state, so 
rule, and the whole current of the law flows in the same 
channel with scarcely a ripple in its course. 

Construing these words strictly, then what is their ob- 
vious import ? 

It is not pretended that these lots and tenements 
are either live stock or rolling stock. Does the word 
“road” include them? That word stands naked. It has 
not even the usual habiliments of “appurtenances.” If 
it had, there might be some plausibility in the argument 
that it included as appurtenant these habitations, hos- 
pitals and storehouses for the hands, the horses and cars 
of the company, and these workshops for repletion and 
repair; but, even then, necessaries, not mere conveniences, 
would pass the ordeal of escape from taxation. 

“ Inclusio untus, exclusto altertus,”’ is a rule as old as 
the civil law of the Romans, and as sensible asit is ven- 
erable. The very fact that “live stock” and “rolling 
stock” are included, excludes the idea that stock invested 
in lots and tenements were meant to be exempt, though 
not included in words. If “road ’’ meant the whole capi- 
tal stock of the company, incidental to its operations, 
why does the exemption embrace in express words live 
stock and rolling stock? Those are absolutely necessary 
to operate the work proposed. Without rolling and live 
stock—cars and animals to draw them—there can be no 
street railway; for steam is inapplicable and was not 
thought of as a motive power in this grant; but there 
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can be such a railway working and accomplishing the 
purpose of the franchise, without stables or shelters be- 
longing to the company. 

The word “road,’ therefore, cannot be construed to 
mean “capital stock,” because part of that capital stock, 
to-wit: that which is invested in live stock and rolling 
stock is expressly exempted, unless no meaning whatever 
be given to those words, and they were unnecessary tau- 
tology in the exempting clause. ' 

We hold, then, that the absence of the word “ appur- 
tenances” and the inclusion of the words “live stock and 
rolling stock,” excludes the idea that a// the capital stock 
was exempted. 

And, as said before, even if “appurtenances”’ had been 
added to the word “road,” the authorities cited by the 
plaintiff in error make that word include not mere con- 
veniences, but xecessaries ; and it can hardly be seriously 
urged that these tenements are necessaries—that is, so ~ 
essential that the road could not be operated with suc- 
cess without them. 

If, however, the oral testimony be-added to the writ- 
ing in orderto illustrate its meaning, we find really less 
difficulty in construing the agreement. The testimony 
of Messrs Peters and Adair is not conclusive as to the 
meaning of “road” in the contract. It takes two to make 
a bargain. Their understanding is of little consequence 
unless the other party also understood it. Nor is “road” 
a technical word, but should be construed in its ordinary 
signification ; and if it were, neither of the witnesses 
seem to have been very expert in regard to its meaning 
when used in reference to street-railways—this being the 
first with which they were connected. 

Moreover, it is in testimony that their lots and houses 
are used as apartments for the hands employed by the 
company, for blacksmith shops, for storing lumber, etc., 
etc., which is very convenient but not necessary for the 
company to own. They could very well rent stables and 
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shelters and did so rent stables when the cars first ran. 
So that even for shelter and stables they can hardly be 
termed necessaries for the company’s work. 

Resting our construction of this paper on the funda- 
mental principle that exemption from taxation in charters 
and grants should be construed strictly, we cannot for the 
above ‘reasons say that the court below erred in approv- 
ing the meaning of this clause given it by the jury, and 
in upholding their verdict. : 

Exempting the entire road and all the capital invested 
therein and in the live and rolling stock thereto belong- 
ing, and only exercising the right to tax these lots and 
tenements, the city certainly has shown its appreciation of 
the public spirit and enterprise which formed this com- 
pany and completed this public work. This exemption 
is for fifty years and enhances the value of the property, 
and is a full consideration for any advantage the city de- 
rives from the company independently of the income 
which the company derives from its road. 

The verdict and decree go yet further, and exempt the 
road-bed on Line street leading to these lots, and the 
ground within them on which the track, for the accommo- 
dation and ingress and egress of the cars, is laid, which, 
it seems to us, extends the exemption fully as far as the 
words will warrant. 

Jucgment affirmed. 


DOWNING vs. THE STATE OF GEORGIA, 


. Though the accused has introduced no evidence prior to making 
his statement, and none afterwards except in reply to an attack on 
his statement which the state made by its witnesses, he is not en- 
titled to the conclusion in the argument. By introducing any testi- 
mony at all, he surrenders the conclusion. 

. A jury of five in the city court of Atlanta is authorized by statute, 
and not prohibited by the constitution. Local statutes, prior to the 
constitution, not inconsistent with its provisions, are continued in 
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force. The acts of December 16th and 17th, 1878, are not appli- 
cable to the city court of Atlanta. 

3. If counsel representing the defendant in a criminal case desire 
special instructions in reference to the statement of the prisoner, in 
addition to the general charge as to the effect to be given it, they 
should make pruper requests therefor. 

4, 5, 6. The verdict is not contrary to.law or the evidence. 

7. Experts in kerosene oil are competent witnesses concerning the 
tests thereof although not inspectors authorized by statute. 


Criminal law. Practice in the Superior Court. Jury, 
Constitutional law. Charge of Court. Before Judge 
CLARK. City Court of Atlanta. June Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add, that the court allowed Schumann and Rausch- 
enberg to testify, over defendant’s objection, as to test- 


ing oil bought of him, and the result. 
6 


GEO. T. FRY; MARSHALL J. CLARKE, for plaintiff, in 
error. 


W. D. ELLIS, solicitor of city court; J. T. PENDLE- 
TON; ARNOLD & ARNOLD, for the state. ‘ 


CRAWFORD, Justice. 


The plaintiff in error was accused and tried in the city 
court of Atlanta, for selling and offering for sale, kerosene 
oil of a fire-test less than 110 degrees Fahrenheit—and 
also for selling and keeping for sale, and in storage, kero- 
sene oil, without having the same inspected: and approved 
by an authorized inspector. He pleaded not guilty. 
The issue was found against him. He moved for a new 
trial which the court refused, and he assigns the said re- 
fusal as error. 

The grounds of the motion were in substance: 

(1.) Because the court refused to allow defendant’s 
counsel to open and conclude the argument to the jury. 

(2.) Because the court required prisoner to strike from 
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a jury of twelve men, alternately with the state, until 
only five jurors remained, and then to go to triai before 
them, notwithstanding prisoner demanded a jury of 
twelve men as provided by the constitution. 

(3.) Because prisoner insisted that if he acted under a 
mistake in having the kerosene oil up to the statutory 
standard, after having been directed by the inspector of 
fertilizers for Fulton county how the same might be done, 
and following the directions the standard was reached, as 
he honestly believed, and yet, the court failed to give any 
instructions whatever as to the legal effect of that de- 
fense. 

(4.) (5.) (6.) Because the verdict is contrary to law, con- 
trary to evidence, and contrary to law and evidence. 

(7.) Because the witnesses, Schunrann and Rauschenberg, 
were permitted to testify, over prisoner's objection, on the 
ground that neither of thenwas an authorized inspector 
for Fulton county. 

1. The first ground of the motion fogs a new trial alleges 
error, because the court refused to allow prisoner's coun- 
sel to open and conclude the argument. The facts were, 
that after the state had closed, the prisoner made his 
statement, the state offered testimony by way of rebuttal, 
the defendant then, in rejoinder, and when both had 
closed, the opening and conclusion was given to the state. 
This was a correct ruling. Whenever the defendant went 
beyond his statement to igtroduce testimony, although 
only to support it, he lost the right to open and conclude 
the argument. 

2. This ground of error was based on the defendant’s 
right to a jury of twelve men to try him, as he claims was 
provided by the constitution of 1877. 

In that instrument, as in all others made before it in 
this state, the right of trial by jury is made inviolate; 
and it is also provided, that the general assembly may 
prescribe any number, not less than five, to constitute a 
traverse jury in courts other than the superior or city 
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courts. It is also further provided, that all laws then of 
force and not inconsistent with the constitution, should 
remain of force until modified or repealed by the general 
assembly. It is not denied but that the number of jurors 
in the court below, before and at the date of the adoption 
of the constitution was but five; but it is contended that 
that number is now inconsistent with the constitution. 
This question was somewhat considered in the case of 
Kneeland vs. The State, 62 Ga., 395, and it was there laid 
down as the judgment of the court, that that provision 
in the constitution was not intended to operate upon the 
then existing system of the city courts until some other 
was provided by law. It is maintained, however, that by 
the acts of the general assembly passed, December 16th, 
and December 17th, 1878, a panel of twelve men was 
provided for, and which it was error in the judge below to 
deny them. ‘ 

The act of December 16th, 1878, was to regulate the 
striking of juries in the superior courts, that is to say, 
where any one or more of the traverse jurors were absent 
or disqualified, the counsel for either party might, upon 
request, have the panel filled before he commenced to 
strike. 

The act of December 17th, 1878, was to carry into effect 
paragraph 2, section 18, article 6, of the constitution, so 
as to provide for the selection of grand and traverse 
jurors as required by the sage; and for the drawing of 
the juries in all the city courts, whose judges are com- 
missioned by the governor, and whose civil jurisdiction 
does not extend beyond the limits of the city where such 
court is held. 

The civil jurisdiction of the city court of Atlanta being 
co-extensive with the limits of the county, does not fall 
within the provisions of the act of December 17th, 1878, 
and the same are not therefore applicable. 

3. The real cause of complaint in this ground consists 
in the fact that the prisoner’s statement set up an excuse 
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for his acts, and insisted upon the same as a legal defense 
to the indictment. The court charged the jury upon the 
principles of law governing the case under the facts as pre- 
sented by the testimony, and then gave them the law as 
to their right to consider the statement. To which no 
objection is made, but it is urged that it isa proper sub- 
ject for a charge, and that the court should have pro- 
ceeded to explain and inform the jury as to its legal effect 
if true. 

We hold that under the law, as the jury may believe 
it in preference to the sworn testimony, if it constitute a 
legal defense to the accusation against the defendant, and 
the judge should fail or omit to charge thereon, that then 
the counsel, by proper requests, would be entitled to the 


same. 
But to sit by and make no requests; to hear the charge 


to its conclusion and fail to ask for any further instruc- 
tion, they must be held to have been satisfied with the 


charge as given. 28 Ga., 200-216. 

4, 5, 6. We do not see that this verdict is contrary to 
law—contrary to evidence, or contrary to law and evi- 
dence. 

7. Objection was made to the admissibility of the tes- 
timony of witnesses Schumann and Rauschenberg, be- 
cause they were not authorized inspectors for Fulton 
county. 

The investigation in this case was as to a fact, and be- 
cause the witnesses were not inspectors for the county, 
we do got see why that should have rendered them in- 
competent, especially as they were experts in the very 
subject matter of the inquiry. 

Judgment affirmed. 
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FOLEY, BROTHER & COMPANY vs. ABBOTT & BROTHER. 


1. It is competent to show by one who knows, what was the mutual 
understanding between the parties to a trade, it being in issue what 


the contract was. 

. It is competent to show the understanding of one party to a trade 
on which he acts, with full knowledge thereof in the other party or 
his agent, in connection with the contract. 

. Where business is conducted by ciphers or symbols, they may be 
ftanslated or explained by one who knows their meaning. 

. We find no error in the charge of the court. 

. Although the court may have indicated a necessity for shortening 
the argument of counsel, yet where counsel on both sides entered 
into awritten consent that the argument should he limited, which 
was done, the action of the court was no ground for a new trial. 


Evidence. Charge of Court. Practice in the Superior 
Court. New Trial. Before Judge HILLYER. Fulton Su- 
prior Court. September Term, 1879. 


To the report contained in the decision it is only neces- 
sary to add, that the following were among the grounds 
of the motion for new trial: (1.) Because the court ad- 
mitted the following testimony of a witness, Youngblood, 
over objection of- defendants’ counsel: “ At the time 
plaintiffs made the offer, witness showed plaintiffs a sam- 
ple of coffee which was marked “M. 8.” and told plain- 
tiffs it*was cheap at the price, and plaintiffs bought by the 
sample; and while I do not recollect to have said so, it 
_ was the understanding of the parties that the bulk should 

be equal and of same quality with sample shown plain- 
tiffs.” (2.) Because the court allowed Youngblood to tes- 
tify over objection of defendants’ counsel, as follows: 
That it was his understanding that the characters “M. 8.” 
referred to the grade, quality and kind of coffee repre- 
sented by the sample by which he sold the coffee. (3.) 
Because the court allowed the plaintiffs to testify over 
objection of defendants’ counsel, that their understand- 
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ing was similar to that stated by Youngblood in the 
grounds just above. 
The other grounds are stated sufficiently in the decision. 


ARNOLD & ARNOLD, for plaintiffs in error. 


B. F. ABBOTT, for defendants. 
SPEER, Justice. 


Abbott & Brother brought their suit by attachment 
against Foley, Bro. & Co., to recover damages to the 
amount of $156.62, which they allege they had sustained by 
reason of the fact that the said Foley, Bro. & Co. had failed 
to deliver to them, the plaintiffs, sixty-one sacks of coffee 
weighing about 8,009 pounds, purchased by plaintiffs of 
them, which the said Foley, Bro. & Co. had agreed to do 
ata certain time. Further, plaintiffs allege that the said 
sacks of coffee were sold by sample, and at the price of 114 
cents per pound. That Foley, Bro. & Co. had sent them 
certain sacks of coffee to fill said contract, of inferior 
quality to that they had agreed to deliver, and of less 
value. They further allege that they had contracted to 
sell the coffee purchased of Foley, Bro. & Co. to certain 
customers at a price which would have realized a profit, 
and that by reason of the failure of Foley, Bro. & Co. to 
deliver said coffee as they had agreed to do, plaintjffs be- 
low were damaged the amount claimed. 

To this suit defendants below filed their plea of the gen 
eral issue. Upon the trial evidence was submitted on 
both sides, and the jury found a verdict for plaintiffs for 
the amount of seventy-nine dollars with costs. 

Defendants filed their motion for a new trial on various 
grounds as are set forth in the record. On the hearing 
thereof the same was overruled and defendants excepted. 
The first three are the usual grounds, that the verdict is 
contrary to evidence, to law and justice and equity. 

1,2,3. The fourth ground is for alleged errors in the 
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admission of the testimony of the witnesses Youngblood, 
W.L Abbott and L. L. Abbott, which testimony is set 
forth in said ground and alleged to be incompetent. 

Youngblood was the party who acted for Foley, Bro. & 
Co., in making the alleged contract with Abbott & Bro. 
in the sale of the coffee. One of the vital questions in 
the case was, whether the coffee was sold by sample. On 
this point Youngblood was allowed to state “ what was 
the understanding of both parties to the contract,” and 
this is the error complained of. He was also allowed to 
prove that the mark “ M. 8” represented a lot of coffee of 
sixty-one bags, of same quality as the sample he exhibited 
to the purchasers at time of sale. We see no error inthe 
admission of this evidence—we think it was both perti- © 
nent and competent to prove what was the ¢rue contract 
of sale, whether by sample or otherwise, and equally so, 
to explain the meaning of a cipher, sent by agent of Foley, 
Bro. & Co., as part of the contract, by telegram—espe- 
cially when that cipher is recognized and intelligently re- 
sponded to by defendants. We should have more diffi- 
culty in holding the testimony of the plaintiffs (the Ab- 
botts), who were sworn in this case, to be admissible as to 
“their understanding as to the terms of the contract,” 
had not this testimony of Youngblood’s already been re- 
ceived. He had already testified that doth parties had so 
understood “that the sale was by sample,” and in view 
of this, we do not see why the plaintiffs should not give 
“their understanding of its terms.” If the defendants 
knew plaintiffs so understood the contract, and were act- 
ing on it, it would bind them on this point. See 13 Ga., 
496; 10 /b., 403; 12 1b., 257. 

But if we were to hold that the evidence of these plain- 
tiffs was incompetent as to “their understanding” as to 
the terms of this contract, the same evidence was compe- 
tent as given by Youngblood, and we would not be inclined 
to reverse the judgment for this cause alone. 

The same reason would apply to the testimony of other 
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witnesses to the same effect, which was objected to. We 
do not think the interpreting of “ciphers” and to make 
them speak what those who use them intend they shall 
and mean is “adding to or varying the written contract 
- by parol evidence,” as if made a ground of error in the 
fifth ground of this motion. Much of the commerce of 
the world is now conducted by telegram and in ciphers, 
a language not understood by the outside world; when- 
ever truth demands it, the true meaning of these ciphers 
are subject to be explained, and their explanation is but 
the translation of the language used, just as it would be 
competent to translate a written document from a foreign 
to a language familiar to court and jury. 

4. The remaining grounds of the motion (except one) 
are alleged errors in the charge of the court, in which 
we can find no good cause for complaint after a most 
careful scrutiny. 

5. The eleventh and last ground of the motion is an 
alleged error on the part of the “court” in “its action 
and procedure,” set out with some particularity in this 
ground. The sum of the complaint was that the court, 
by threatening to continue said cause, forced defendants 
counsel to limit to a period of time “ wholly insufficient, 
his argument to the jury on the merits of the case.” 
Suffice it to say, the court certifies his conduct is not cor- 
rectly reported “in its spirit and manner,” and we think 
it only necessary to add, in reply to this ground of error, 
that the record shows that the argument of counsel was 
limited on doth sides by consent in writing signed by them 
and entered on the minutes. We must conclude that 
this is such an acquiescence in the wishes of the court, 
on the part of counsel, and in such a way that we do not 
feel called upon to reverse the judgment for this reason. 
The length of the record brings to this court some evi_ 
dence, at least, that the rights of these respective parties 
were contested on the trial with a zeal and perseverance 
that satisfies us that the cause has had “its day in court ;” 
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that the law of the case was fairly submitted, its evi- 
dence clearly presented, and, if we do not afford the par- 
ties interested, and who are complaining here, the oppor- 
tunity of continuing this contest, we may disappoint 
them, but we believe we will do the cause of justice no_ 
violence. ° 
Let the judgment of the court below be affirmed. 


CAHN ¢é al. vs. WRIGHT, comptroller-general. 


. The comptroller-general’s execution against a defaulting tax-col- 
lector and his sureties, is an execution for taxes in the true intent 
and meaning of the constitutions of 1868 and 1877, and may be 
enforced against personalty set apart and exempt from ordinary 
judgments, executions and decrees, in possession of the said col- 
lector or his sureties. ‘fhe case in 60 Ga., 76, reviewed and reaf- 
firmed. ; 

. Therefore, where said execution was levied upon a surety’s person- 
alty, and the money raised from its sale was in court for distribu- 
tion, and the wife of the surety, he refusing, had applied to have 
the same exempted, and the case was pending on appeal from the 
ordinary, and the comptroller-general ruled the sheriff for the 
money—the wife being made a party, and the court ordered that 
the money be paid to the state : 

Held, that the court ruled correctly. 


Tax. Homestead. Principal and surety. Before 
Judge HILLYER. Fulton Superior Court, March Term 
1880. 


E. Cahn was one of the surties on the bond of S. R. 
Hoyle, tax-collector of Fulton county. The comptroller- 
general issued a fi. fa. on the bond against Hoyle and 
his sureties for default of Hoyle. Cahn’s stock of goods 
were levied on and: sold by sheriff for $800.00. After 
paying costs, $650.00 remains in sheriff’s hands. 

Mary E. Cahn, wife of E. Cahn, he refusing to apply, 
for herself and minor children, duly applied to the ordi- 
nary to have that money set apart and exempted under 
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the homestead laws. The state, by the comptroller-gen- 
eral, made itself a party, and objected to her petition be- 
ing granted, on the ground that the state had a superior 
‘claim tothe money. The ordinary granted the petition, 
and the state appealed to the superior court, which is 
still pending. 

The comptroller-general ruled the sheritf for the money, 
and in answer he set up the claim of Mary E. Cahn, of 
which he had been duly notified. Mrs. Cahn was made 
a party to the rule. 

The question submitted to the court was, who was en- 
titled to the money? The court gave judgment for the 
state, and the plaintiffs in error excepted. 


HoPKINS & GLENN; HOKE SMITH, for plaintiffs in 
error. 


W. T. NEWMAN, for defendant. 


JACKSON, Chief Justice. 


The sole question made by this record is, whether the 
execution issued by the comptroller-general against a 
defaulting tax-collector and his sureties, is an execution 
for taxes in the sense of the words used in the constitu- 
tion of this state, in that clause which prevents the levy 
of ordinary final process upon property exempted for 
the family. If the execution be for taxes, it is not pro- 
hibited from being enforced against such property; if 
not for taxes, it is prohibited. 

That clause, identical in the constitutions of 1868 and 
1877, isas follows: ‘No court or ministerial officer in 
this state shall ever have jurisdiction or authority to en- 
force any judgment, execution or decree against the prop- 
erty set apart for such purposes” (that is, for homestead 
and exemption for families,) “including such improve- 
ments as may be made thereon from time to time, except 
for taxes, for the purchase money of the same, for labor 
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done thereon, for material furnished theréfor, or for the 
removal of incumbrances thereon.” Constitution 1877, 
article 9, section 2. : 

When taxes get into the hands of the collector, and 
are not paid over to the state, they are still taxes due the 
state, and an execution therefor is to all intents and pur- 
poses an execution for taxes. And the money due by 
the defaulting collector and his sureties is taxes. And so 
it has been held by this court in 60 Ga., 76. Sec- 
tions 934 and 3732 of the Code, are cited to show that 
such money is called “taxes,’’ and that the framers of 
the constitution of 1868 must be presumed to have used 
the word “taxes” as used and understood in the statutes 
of the state spread before their eyes in the Code. In re- 
viewing that case, as we are asked to do, we have but to 
say that the reasoning appears sound, and law-makers, 
whether engaged in enacting fundamental or statute law, 

‘should be presumed to use the same words in the same 
sense in the one as in the other class of legislation, and 
sections 932 and 933 of the Code show that the sums 
collected are regarded as taxes until paid over. But sec- 
tion 3732 would seem conclusive as to legislative con 
struction on this very point, to-wit: the nature of the 
execution against defaulting tax-collectors, and to make 
the use of the word “taxes” to embrace the money in 
the hands of the collector, and for which execution is to 
issue against him and his sureties. 

Besides, the words of the section of the constitution of 
1877, above cited, show that “taxes” are used in that, 
as in the preceding constitution of 1868, in a broad—the 
broadest sense. When “purchase money and removal of 
incumbrances, and labor done and material furnished,” are 
used in the section, and judgments and executions issued 
for such things are permitted to be enforced, those terms 
are qualified in every clause by such words as “ therefor” 
and “thereon,” thus limiting the grant of power in such 
cases to enforce the process of the courts; but when the 
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word “taxes” is used, it stands alone, without limitation 
or restriction, and any execution for taxes in the hands 
of anybody, due by anybody, so it be for taxes, money 
due the state from that source and not paid over, may be 
collected out of the person so owing that money, though 
it override his homestead and exemptions, or those of 
his family taken and set apart out of his property. 

Does it matter that these taxes are owing by the man who 
obligates himself to see that another shall pay them over, 
though he did not handle the taxes himselt? We think 
not. It isas if the collector gave his note for money due the 
state for taxes, and the surety signed that note. In that 
case it would hardly be contended that though the prin- 
cipal was bound for the taxes, the surety was not; that 
the promise was to pay taxes by the first, but not by the 
last. The obligation is the same. The one promises to 
pay over taxes collected by him; the other promises to 
pay the taxes so collected by the first, if the first does 
not. 

It makes no difference that the form of the promise 
isa bond, and not a note; asealed, and not a parol instru- 
ment; an official, and not an unofficial writing; or if 
there be any difference, the latter should have the greater 
sanctity and the higher dignity. 

We hold, therefore, that the circuit court was right in 
ruling that the sheriff pay the money to the execution in 
favor of the comptroller-general, notwithstanding the 
claim for exemption out of the money raised from the 
surety’s property under said execution, and the judgment 
must be affirmed. 

Judgment affirmed. 
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HARRIS e¢ al., trustees, vs. POUNDS ¢¢ al., trustees. 


. Where not regulated by statutes or local laws, the usual practice in 
guo warranto cases is to present to the court a petition, verified 
by affidavit, for leavé to file the information; whereupon a rule 
nisé to show cause to the contrary is issued, and upon the return 
thereof, unless the respondent shows such cause as puts his right 
beyond dispute, the rule to file information will be made absolute, 
that the question concerning the right may be determined. 

. Where a petition is brought to obtain a guo warranto to test title 
to an office, the facts on which the prosecutor rests his title should 
be verified by positive affidavit; but the facts concerning usurpa- 
tion may be verified on information and belief. 

. While it may be more satisfactory in proceedings for guo warranto 
to exhibit copies of papers referred to, there is no rule which makes 
the proceeding demurrable on account of their absence. 


Quo warranto. Practice inthe Superior Court. Befote 
Judge PoTTLE. Wilkes County. At Chambers. Sep- 
tember 3., 1880. 


To the report contained in the decision it is only nec- 
essary to add that the following were the grounds of de- 
murrer: 

1. Because the said petition is not verified and sworn 
to as the law requires. 

2. Because the said petition is insufficient in law. 

3. Because the said plaintiffs have an adequate and 
complete remedy in ordinary proceedings at law. 

4. Because the petition for guo warranto does not fully 
et out the deed, act of incorporation, and other docu- 
mentary evidence referred to. 

5. Because the petition does not show such appoint- 
ment of trustees of Fountain Camp Ground, and such 
a continuous succession of such trustees since the crea- 
tion of the trust, as entitles the Conference to appoint pe- 
titioners as trustees, and to authorize said trustees to pro- 
ceed by guo warranto against respondents. 

v 66—8 . 
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6. Because petitioners, and the Barnett Conference ap- 
pointing them such trustees, are estopped by acquiescing 
in the appointment of respondents as trustees, and said 
Conference is barred bya lapse of more than twenty years 
in which said Conference exercised no control over said 
camp-ground, and the office of trustees of said camp 
ground. : 

The overruling of this demurrer is the error com- 


plained of. 


C. S. DUBusE; W. M. & M. P. REESE, for plaintiffs 
in error. 


W. D. Tutt; W. H. BROOKE; JNO. C. REED, for de- 
fendants. 


SPEER, Justice. 


The defendants in error filed their petition in Wilkes 
superior court for leave to file an information in the 
nature of a guo warranto, alleging the following facts : 

That sometime prior to 31st of December, 1838, Nes- 
bit and Hendrick deeded to Fuller ef a/., trustees of 
Fountain M. E. Church Camp-ground, at Fountain, War- 
ren county, two hundred acres of land, for the use of said 
camp-ground and church, which deed had been lost or 
destroyed. That on the 31st December, 1838, the leg- 
islature incorporated said camp-ground for thirty years, . 
and invested the trustees and grantees with usual 
powers. That the charter expired 31st of December, 
1868. That afterwards, in April, 1877, when all of the 
original trustees had died or removed from the state, that 
plaintiffs in error, without legal warrant or authority from 
the M. E. Church, and without having been appointed by 
said church or its constituted authorities, petitioned the 
superior court of Warren county to incorporate said 
camp-ground, and to appoint them trustees thereof, which 
was done by the presiding judge. That plaintiffs in error 
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continued unlawfully to hold said trusteeship until re- 
moved by the Quarterly Conference sitting at Barnett, 31st 
of August, 1878, when and where, and by said Conference, 
defendants in error were appointed trustees of said camp- 
ground. That said appointment has been regularly re- 
corded in the clerk’s office of Warren superior court. 
They allege if the appointment of plaintiffs in error was 
legal they have now been removed by the Conference un- 
der authority of law. That plaintiffs in error threaten to 
proceed against defendants in error as trespassers should 
they enter on said camp-ground, etc. They pray, there- 
fore, for leave to file the information requiring plaintiffs 
in error to show by what authority of right or law they 
hold the above mentioned office of trustees, etc., and that 
they be remoyed. 

By an amendment to their petition, defendants in error 
set out that the M. E. Church, at a regular Quarterly Con- 
ference elected the grantees in the deed from Hendrick 
and Nesbit, trustees to manage the property, etc. That 
said deed, a copy of which is attached, stipulates that the 
land is conveyed in trust for the use of said church, and 
trustees are to be subject to the control and direction 
of said church, and that all vacancies are to be filled by 
the M. E. Church. 

The original and amended petition are verified by the 
affidavit of one of the petitioners, the affidavit to the 
- first petition being made absolutely, the second affidavit 
being on information and belief. 

To this petition and amendment plaintiffs in error filed 
a demurrer on various grounds, which are set forth in the 
record ; on hearing the demurrer, the same was overruled 
and plaintiffs in error excepted. 

I, 2, 3. Where the writ of guo warranto is not regulated 
by local or statute law, the. usual practice in obtaining 
leave to file an information, is to present to the court an 
application or petition verified by affidavit, upon which a 
rule issues, requiring the respondent to show cause why the 
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information should not be filed against him, and unless he 
shows such cause on the return as puts his right beyond 
dispute, the rule for the information will be made abso- 
lute in order that the question concerning the right may 
be properly determined. High on Ex. Rem., 530, Ch. 
xix. 

The facts involved in said petition are usually ¢z¢/e to 
the office or some interest therein, alleged to be in peti- 
tioners, and the usurpation and holding illegally said of- 
fice-by the respondent. The affidavit upon which the 
application is based should verify positively the facts on 
which the prosecutor rests his right or title to the office— 
which facts should be set forth in the petition. But on 
the question of usurpation on the part of respondent, it 
seems to have been held sufficient that these facts may 
be verified on information and belief, the distinction 
no doubt arising from the fact that as to the petitioner’s 
own claim or right to the office, he should be able to ver- 
rify it from his own knowledge, but as to the usurpation 
on the part of defendant, this must necessarily rest upon 
information and belief. High on Ex. Rem. Ch. xix, p. 
531-2. While it might be more desirable to attach copies 
of documentary papers relied on as evidence as exhibits 
to the petition, yet, this being a common law suit, we 
know of no rule under our practice that makes it indis- 
pensable to a hearing as in equity. 

Testing the petition filed in this case by these simple 
rules, as recognized in the standard work referred to, we 
are of the opinion that the petition and amendment on 
this case were sufficient in law, and that there was no 
error in the court below in overruling the demurrer on 
all the grounds taken therein. 

Let the judgment of the court below be affirmed. 
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WILLIAMS ¢f al., executors, vs. TOLBERT ef ail. 


1. A paper appearing in other respects to be a deed of gift, with war- 
ranty of title, was not rendered testamentary in its character by 
the following provision contained therein: “It is hereby expressly 
stipulated and agreed between the parties to this deed of gift, that 
the said Elijah (the maker of the instrument) reserves to himself a 
life estate in the tract of land herein and hereby conveyed, to have, 
use, occupy and enjoy the same during his natural life, and to take 
and enjoy the rents, issues and profits of the same during his life 
only.” 

(a) The facts surrounding the making of the several papers pro- 
pounded as testamentary in this case, do not indicate that the maker 
intended them as such. 

(b) That, at the suggestion of a lawyer, who heard that the maker of 
such instruments was to reserve the use of the land for life, they 
were attested by three witnesses, does not render them testamen- 
tary under the facts of this case. 

. Where several papers were propounded as testamentary in charac- 
ter, only one of which was admitted to probate, and the pro- 
pounders (who were named as executors) appealed as to the other 
papers, upon a finding against them in the superior court, costs 
were properly awarded against them as individuals. 


Deeds. Wills. Before Judge POTTLE. Madison Su- 
perior Court. March Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add the following: Ten papers were propounded 
by Williams e¢ a/. for probate as wills. One of them 
was a will in the usual form; the other nine were of the 
form set out in the decision. The one was admitted to 
probate, and in it Williams e¢ a/. were named as execu- 
tors ; probate of the other nine was refused. From this 
refusal the propounders, as executors, appealed. On the 
appeal the case was submitted to the judge without a 
jury. He adjudged the papers not to be testamentary, 
and awarded costs against the propounders individually. 
They excepted. 
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JOHN STRICKLAND ; S. P. THURMOND ; POPE BARROW, 
for plaintiffs in error. 


J. B. Estes & SON, for defendants. 
CRAWFORD, Justice. 


Elijah Williams, in February, 1872, made and executed 
his.last will and testament, ‘in due form of law, disposing 
of all his property. 

On the 14th February, 1879, he executed eleven papers 
by which he disposed of his real estate in that many 
parcels to his children. The regular will and nine of 
these papers were offered for probate. The will was 
admitted to record, but the papers were rejected by the 
ordinary, upon the ground that they were not testamen- 
tary. An appeal was taken to the superior court, where 
upon the trial, they were considered and adjudged not to 
be wills nor testamentary in their character, and it is to 
this judgment that the propounders assign error. The 
papers offered were in the form of deeds, attested by a 
a. of the peace and two other witnesses. 

. The line of separation between what constitutes a 
deed and a will is sometimes so shadowy as to make it 
extremely doubtful whether it is the one or the other. 
The law of this state prescribes.a rule by which the courts 
are to be governed, but even that is neither infallible 
nor satisfactory. It declares that in all cases, to deter- 
mine the character of an instrument, whether it is testa- 
mentary or not, the test is the intention of the maker, 
from the whole instrument, read in the light of surround- 
ing circumstances. If the intention be to convey a pres- 
ent estate, though the possession be postponed until after 
his death, the instrument is a deed; if an interest accru-: 
ing and having an effect after his death, it is a will. 

Applying, then, as well as we may, this test to the 
papers in hand, we find that in 1872 a will was made by 
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the deceased, disposing of all his property, both real and 
personal, directing that his lands be sold by his executors 
and the proceeds divided equally between his children. 
But in January, 1879, he had his lands all surveyed, di- 
vided into as many parts as he had children, had plats 
thereof regularly made, with the exact metes and bounds 
of each, and about the time of the completion, to-wit, on 
the 14th of February, 1879, he made and executed to his 
said children conveyances in severalty to the said lands. . 

The language employed was: “ This indenture, made 
this the 14th day of February, 1879, between Elijah 
Williams of the one part, and Elizabeth Cheatham of the 
other, witnesseth, that the said Elijah, for and in con- 
sideration ot the natural love and affection which he bears 
to his daughter, Elizabeth, has given, granted and convey- 
ed (on the terms and limitations hereinafter expressed) 
and does by these presents give, grant and convey unto 
the said Elizabeth for life, with remainder to her children, 
all that tract of land situate,etc. * * * * A plat of 
the same is hereto annexed for a fuller description of the 
same, and it is hereby expressly stipulated and agreed 
between the parties to this deed of gift, that the said 
Elijah reserves to himself a life estate in the tract of land 
herein and hereby conveyed, to have, use, occupy and 
enjoy the same during his natural life, and to take and 
enjoy the rents, issues and profits of the same during his 
life only.” The said paper then closes with the words of 
a fee simple deed, the usual warranty of title and the at- 
testation of an ordinary deed, except that there were 
two witnesses besides the justice of the peace. 

Does this paper convey a present interest to Elizabeth 
Cheatham ? 

It declares itself an indenture, made and entered into 
between the parties; it gives, grants and conveys; the 
grantee 1s to have and to hold forever in fee simple; the 
title 1s warranted; it purports to be signed, sealed and 
delivered. What is there, then, to take it out of the ordi- 
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nary signification and legal effect of these words? That 
clause by which he reserves the use and occupation, and 
the right to take the rents during his life? If this were 
eliminated, of course there would be no question about it. 
But is this reservation at all inconsistent with the con- 
veyance of a present estate so far as ¢ttle is concerned, 
though the fossession be postponed until after the death of 
the grantor? Wethink not. Besides, in the reservation 
. itself is to be found the words: “It is hereby expressly 
stipulated and agreed between the parties to this deed of 
gift that the said Elijah is to have in the tract of land 
herein and hereby conveyed,” etc. The above is not the 
language of a will, nor that where the conveyance is in- 
tended to operate as one. 

Indeed, the whole terms of the instrument indicate the 
intention to pass the title to the property at once to the 
donee, and not to retain it in the donor. He retains the 
right to use it and take the rents only, but nowhere indi- 
cates any reservation of title. And this is the principle 
ruled in 32 Ga., 589, and reaffirmed upon a paper 
containing almost the identical words, in 52 Ga., 531. 
Nor is it at all affected by the ruling in 55 Ga., 3609, 
but is in perfect harmony therewith. 

The paper, then, indicating a deed, do the surrounding 
circumstances change its character? Had the maker de- 
sired or intended the paper to be testamentary he would 
doubtless have added a codicil simply to his acknowl- 
edged will, with one paper and a single signature, instead 
of eleven different papers and as many signatures. In 
addition to this he had a plat of each child’s land at- 
tached to his deed and made a part thereof, delivered 
them all to his two sons, who were present, and they im- 
mediately accepted them as deeds, never offering theirs 
for probate. That a lawyer, who was present, upon hear- 
ing the grantor say that he had reserved the use of the 
land during his life, and that they were to have it only 
after his death, suggested another witness, thereby mak- 
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ing three, does not, in our judgment, overcome or change 
the effect of all the other surrounding circumstances. 

2. Upon the assignment of error as to the costs, we 
think that they properly follow the verdict and judg- 


ment. 
Judgment affirmed. 


KING vs. DILLON. 


. An order making the return of partitioners the judgment of the 
court cannot be attacked collaterally and excluded on the ground 
that the proceedings to obtain partition were not all properly re- 
corded, or that the evidenee showed that only one partitioner went 
upon the land. 

. The verdict in this case is contrary to law and the evidence. 

. Where an undivided interest in land was sold at sheriff's sale, sub- 
ject to the homestead right of the defendant in 7. /fa., the 
homestead could not be set apart until after partition was made 
and then the homestead could be laid off out of the part allotted to 
the purchaser. 

. A contract being signed only by counsel for one side, the counsel 
for the other party being dead, we hardly think that it was compe- 
tent to show, by the counsel who signed, the assent of deceased - 
counsel and his adoption of the contract, and to admit the paper in 
evidence. 

. Where the undivided interest of a tenant in common was sold un- 
der a fi. fa. against him, subject to his right of homestead, he could 
not agree with the purchaser to include in his homestead the im- 
provements on the place to the exclusion of his co-tenants, before 
partition. 


Evidence. Verdict. Homestead. Partition. Con- 
tracts. Judgment. Presumption. Before Judge MER- 
SHON. Glynn Superior Court. May Term, 1880. 


The following, in connection with the decision, suffi- 
ciently reports this case: 

Dillon brought ejectment against King for two parcels 
of land located on St. Simon’s Island. The declaration 
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was based on three distinct demises, all of date Novem- 
ber 3d, 1874, the first from Lamb, sheriff of Glynn 
county, the second from Mallory P. King, the third from 
D. J. Dillon. The land was described as situate in the 
25th district G. M., of said county, on the south end of 
the island of St. Simon’s, and known and described as 
eight forty-ninths undivided interest in the Retreat plan- 
tation, said eight forty-ninths undivided interest being 
afterwards, at the November adjourned -term of the 
superior court of said county, 1875, fully ascertained by 
a proceeding for partition, which had been regularly com- 
menced, and said land partitioned by James Postell, Asa 
Burney and Thomas W. Smith, who hac been at a pre- 
vious term of said court appointed to enter upon and 
partition said land, the same being held in tenancy in 
common by said D. J. Dillon, Mallory P. King as trustee 
for his wife and children, and Mrs. Virginia L. Nisbet, 
which partitioners made their return to said superior 
court, giving said D. J. Dillon forty-eight and one-half 
acres of said Retreat plantation, bounded south by Cou- 
per’s Point, east by land granted to Piles, west by St. 
Simon's Sound and the light-house tract, and north by the 
remaining portion of said plantation; and, also, sixty- 
three acres on the extreme north of said Retreat planta- 
tion, bounded on the north by the original line of survey 
of said plantation, and on the south by the remaining 
portion of said plantation, divided therefrom by the line 
of survey as made by James Postell, under the proceed- 
ings for partition, etc., and said partition made the judg- 
ment of the court at said adjourned term. 

The defendant pleaded not guilty. 

The plaintiff introduced. a deed from Lamb, sheriff, 
executed on November 3d, 1874, reciting that on October 
Ist, 1874, he levied upon a certain interest in lands there- 
inafter described, and after advertising the same for 
thirty days, etc., did sell the same at public outcry to the 
highest bidder, ‘‘as the property of Mallory P. King, sub- 
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ject to an exemption of sixty-five acres applied for in 
ordinary’s court of said county, should said application 
be sustained,” and D. J. Dillon being the highest bidder, 
he conveyed to him eight forty-ninths undivided interest 
in the Retreat plantation, situated on the south end of 
St. Simon’s Island aforesaid. 

Also, an execution in favor of D. J. Dillon & Sons 
against said King, for $128.00, principal; with interest, 
issued from Glynn superior court on December 2nd, 1872, 
with a levy thereon of date October Ist, 1874, on ‘ forty- 
ninths undivided interest in Retreat plantation on St. 
Simon’s Island.” 

Also, Lamb, who testified to the following facts: 

On October Ist., and December 2nd., 1872, defendant 
King was in possession of Retreat plantation. Was one: 
of the partitioners appointed by the court to partition 
Retreat plantation. Did not go on the land. Postell, 
Burney. and witness were appointed partitioners. We 
were to visit land on sheriff's sale day, and witness could 
not go. Told Postell and Burney to go ahead with the 
division. Postell was a surveyor, and I would agree on 
what he did. Postell and Burney surveyed the land and 
we met at Goodyear & Harris’ office, or the next room 
thereto. There we had a map of the property and we 
divided it. On the day of sale defendant interposed a 
pony homestead, and witness sold the property subject 
thereto. 

The following paper was then handed to the witness: 


“We agree not to contest the exemption of sixty-five acres of plan- 
tion on St. Simon’s Island, known as Retreat, by Mallory P. King, 
which sixty-five acres shall include the dwelling and other buildings 
on said plantation, provided the application of D. J. Dillon for parti- 
tion is not contested, said Dillon having purchased at sheriff's sale the 
undivided interest that said M. P, King may have in said plantation 
over and above said exemption. 


GOODYEAR & HARRIS, 
Attorneys for D. Fames Dillon.” 
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Had that paper before us at time of partition. Thinks 
property was partitioned on basis provided in that agree- 
ment. That is my recollection of it. Mr. Postell had a 
map here showing the land; so we took and divided off 
the tract by it. It has been a long time ago, and I did 
not think I would ever hear any more of it. I thought 
the whole thing was settled. We did have the paper be- 
fore us at that time. The land was sold subject to the 
pony homestead of sixty-five acres. We had it divided 
off to tell where Captain King would get his sixty-five 
acres. 

Plat and decree of partition of plaintiff introduced over 
objection. 

Goodyear sworn for plaintiff: There was an application 
for partition by Dillon, witness prepared it. It was never 
recorded; it is not customary in this county to record 
petition and proceedings for partition, until it is finally 
concluded. Witness here states contents of application 
for partition, in which no reference whatever is made to 
homestead interest of King. States that five partitioners 
were appointed, but does not name them. 

Agreement above copied tendered in evidence, and ob- 
jected to by defendant, when Goodyear testified as fol- 
lows: This paper is in the handwriting of DeBruhl, who 
was then attorney for King. Witness appended the sig- 
nature of Goodyear & Harris. lt was accepted by De 
Bruhl and went into his possession. Never saw paper 
again until it was produced by attorneys of defendant on 
last trial of this case. It was acted upon. 

Court admitted paper for whatever it would illustrate 
in case. . 

Burney, for the defendant, testified that he went to St. 
Simon’s Island at the appointed time to make partition, 
but found no one there. Had only been on south end of 
Retreat plantation. In making partition thereafter witness 
did not act on his own knowledge of the plantation, but 
that of Postell, the surveyor. In assigning Dillon’s in- 
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terest cannot say that any deduction was made on accounts 
of homestead interest of defendant. Does not recollect 
having agreement above set forth before us. 

Postell, for plaintiff, testified to following facts: In plan- 
tation there are 679 acres, eight-forty-ninths thereof would 
be one hundred and ten forty-four-forty-ninth acres. After 
we had made first division of property, agreement was 
brought in and it necessitated our making another, be- 
cause in first division we had left out ten acres around the 
house. Afterwards we got this paper, and consulted with 
the other commissioners whether we had anything to do 
with it. It was brought in either by Goodyear or De 
Bruhl. We divided the land as we did because it war 
composed of scrub pine and hammock. Gave Dillon a 
piece of. hammock and also a piece of scrub pine. Did 
not value dwelling-house. Did not take off sixty-five 
acres around the dwelling-house, only took off twenty 
acres. This was left out of the division altogether, be- 
cause we were told that the house and lands around the 
house were not in the division. Understood Mr. King to 
say so. In assigning share to Dillon, we did not deduct 
sixty-five acres; we simply left out the land around the 
house. The dwelling-house and twenty acres around it 
were worth about $1,200.00. It was witness’ understand- 
ing that Mr. King elected to take only twenty acres around 
the house. Partition was made in utmost good faith; 
was party to no fraud. The house and the twenty acres 
were omitted from division because it was supposed 
the family wanted it. It was not cut off for Mr. King 
nor for Dillon, nor for King as trustee for his wife; it was 
cut off for the whole family. It is true that no number 
of acres were specified as to be left out around the house, 
but just the premises; these premises turned out to in- 
clude about twenty acres. 

Defendant then introduced proceedings setting apart 
pony homestead. 

The jury found for the plaintiff, and the defendant moved 
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*for a new trial, upon numerous grounds, which was refused, 
and he excepted. 


Jas. U. VINCENT: W. J. WILLIAMS, by JACKSON & 
LUMPKIN, for plaintiff in error. 


GOODYEAR, HARRIS & KAY, for defendant. 


JACKSON, Chief Justice. | 


Dillon sued King for a parcel of land on St. Simon’s 
Island, in 1879. The title of Dillon rested on a sheriff's 
deed to the eight-forty-ninth part of a plantation known 
as the Retreat, subject to a homestead on the same for 
which application was pending before the ordinary, should 
that application be granted. The land was sold by the 
sheriff as King’s, and the deed executed in 1874. In 1875, 
partition was made of this plantation between Dillon, 
King as trustee for his wife and children, and Mrs. Nisbet, 
King, as trustee, and Mrs. Nisbet, being tenants in com- 
mon with Dillon after his purchase at sheriff's sale of the 
individual interest of King. In 1876 the homestead was 
granted King, and it was laid off and set apart to him 
under $2040 e¢ seg. of the Code, commonly known as the 
pony homestead: . 

The following paper, without date, was introduced in 
evidence. 


“We agree not to contest the exemption of sixty-five acres of plan- 
tation on St. Simon’s Island, known as Retreat, by Mallory P. King, 
which sixty-five acres shall include the dwelling and other buildings on 
said plantation, provided the application of D. J. Dillon for partition 
is not contested, said Dillon having purchased at sheriff's sale the un- 
divided interest that said M. P. King may have in said plantation over 


and above said exemption. 
[Signed. | GOODYEAR & HARRIS, 


Attorneys for D. Fames Dillon.” 


The suit was brought to recover the entire partition 
ncluding the exemption therein set apart to King as 
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homestead, and under the charge of the court the jury 
found the entire premises for plaintiff, and defendant ex- 
cepted to the judgment of the court refusing to grant 
him a new trial on the many grounds set out in the mo- 
tion. In the view we take of the case, it is unnecessary 
to consider serzatim all these grounds. 

1. So far as objections to the record evidence of the 
partition on the grounds that the petition and appoint- 
ment of commissioners, etc., were not of record, we 
do not see that the court erred in admitting the judgment 
of the court which made the return of the commissioners 
its judgment. The presumption is that the prior pro- 
ceedings were all right, and the judgment could not be 
attacked collaterally. The same may be said in regard 
to the part setting up that but one of the commissioners 
really went on the land and acted in dividing it. 

2, 3, 4, 5. We think, however, that the verdict is wrong, 
and should be set aside in any legal view of the facts, and 
that the court gave such instructions as necessitated the 
erroneous finding of the jury. 

The plaintiff's title may be conceded to be—as it ap- 
pears to be—perfect as against the defendant ; but it only 
covers what he bought from the sheriff. What is that? 
The undivided interest of the defendant in execution, 
and the defendant to this action, in the Retreat planta- 
tion, after defendant’s homestead under §2040 of the 
Code is carved out of it. The turning point in the case 
is thisexemption. The sheriff sold and in express terms 
conveyed tothe plaintiff subject to that exemption, and 
the purchaser bought King’s individual interest, less 
King’s homestead or exemption—then applied for— 
whenever granted, if it should be granted. It was after- 
wards granted; and after this partition had set apart 
King’s undivided interest to Dillon, King had set apart 
to him out of it sixty-five acres. Until Dillon’s undi- 
vided interest was divided and separated from that 
of the other co-tenants, King could not practically carve 
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out of it his exemption. It was impossible for him to 
have laid off to him a portion of land out of another 
portion until the latter was ascertained and itself laid off. 
Besides, King had no right to this exemption out of his 
sister's, Mrs. Nisbet’s, land, nor out of that which be- 
longed to his own wife and children. If he did not get 
it out of Dillon’s, he could not get it at all. Yet the 
court instructed the jury that he was entitled to the 
premises in dispute, which was the entire land partitioned 
to him, including King’s sixty-five acres therein, and the 
jury so found. 

The counsel for defendant in error, with his usual 
ability and energy, sought to justify the verdict on the 
strength of the agreement above set out. That instru- 
ment is without date, it is signed only by counsel for the 
plaintiff, and the counsel on the other side being dead, it 
is sought to show by the living counsel that the deceased 
counsel was bound by it and bound his client to it, 
though it was signed by neither client or counsel. We 
hardly think that this should have been allowed and the 
paper admitted. 

But if properly admitted and binding upon the defend- 
ant, what is its effect? Simply to show that the parti- 
tion should have been made in equity and not at law. 
How could the dwelling-house and other buildings be ex- 
empted to defendant unless set apart on partition to plain- 
tiff first? And what right had the defendant to the en- 
tire buildings, to the exclusion of his sister and his wife 
and children, his co-tenants? And how could he bar- 
gain away their joint interest in the family home and 
buildings, and by any agreement with one who had bought 
his interest, convey theirs, or receive from his grantee, or 
the sheriff's grantee to his estate, the interest of others, 
which that grantee had no right to convey? Neither as 
trustee for his wife and children, nor as agent for his sis- 
ter, could he so legally contract, even if he had signed the 
agreement, and signed it as agent and trustee, unless his 
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power was shown; much less could Azs attorney so bar- 
gain away the rights of others, who had in no conceivable 
way employed him or recognized him as their counsel, 
even had the attorney signed the so-called agreement. 

Clearly, therefore, the court was wrong in all the in- 
structions to the jury bearing on the question above dis- 
cussed, the verdict is against law in these particulars, and 
not supported by the evidence, and the court erred in not 
setting it aside and granting a new trial. 

Judgment reversed. 


MCWHORTER & YOUNG vs. SELL. 


Where one partner sold his interest in a note, payable to the firm, to 
the other partner and afterwards died, in a suit by the transferee, 
the makers were not competent witnesses to show payment to the 
deceased partner: 


Witnesses. Evidence. Before Judge POTTLE. Ogle- 
thorpe Superior Court. April Term, 1880. 


Reported in the decision. 


MCWHORTER Bros.; W. T. JOHNSON, for plaintiffs 
in error. 


CuHas. S. DUBOSE, for defendant. 


SPEER, Justice. 


In March, 1879, Sell and Foster brought their suit 
against McWhorter & Young, on a note for three hun- 
dred and seventy-eight dollars. On this note there was a 
credit}on 15th of December, 1875, for $150.00; on 23d of 
July, 1878, for $3.98. Defendants filed to said suit pleas 
of the general issue and of payment. Pending the trial 
plaintifis amended their writ by striking out Sell & Foster 
as plaintiffs, and inserting in lieu the name of E. E. Sell, 


v 66—9 
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Foster, one of the original plaintiffs, being dead, and pre- 
vious thereto having sold his interest to Sell. During the 
trial of said case, defendants Were offered as witnesses in 
their own behalf, to prove a payment of money on the note 
to Charles Foster, the other plaintiff not being present, 
and it being admitted that Foster was dead. The testi- 
mony was rejected by the court. The jury found for the 
plaintiff and defendants moved for a new trial—relying 
mainly upon the ground of the alleged error of the court 
in rejecting the defendants as witnesses to prove the pay- 
ment of money to Foster, one of the payees of said note, 
he being dead. The motion was refused by the court, 
and defendants excepted. 

The Code provides “‘ where one of the original parties 
to the contract or cause of action in issue or on trial is 
dead, or is shown to the court to be insane, or where an 
executor or administrator is a party in any suit on a con- 
tract of his testator or intestate, the other party shall not 
be admitted to testify in his own favor.” Code, $3854. 

Here, Foster, the dead man, was one of the original 
parties to the note, being one of the payees—this note is 
the contract sued on. Defendants pleaded payment and 
seek to show by ¢heir own testimony the fact of the alleged 
payment made to Foster. Is not thisin conflict with the 
before recited section, that declares where one of the 
original parties to the contract is dead the other party 
shall not be admitted to testify 7 his own favor? Does 
the fact that Foster had sold out his interest in the note 
affect or vary the rule? We think not. If it be true 
that Foster has collected this money and has not accoun- 
ted for it to the partnership, he would be liable if defend- 
ants should recover. So that the evidence of defendants 
tends to fix a liability on Foster’s estate, and his estate 
would ultimately be liable if a recovery was had, and his 
representative could not show a payment by Foster to 
the firm. We distinguish this case from /ie/d vs. Walker 
in the 36 Ga., relied upon by counsel for plaintiffs in error. 
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The living witnesses were offered there to prove their 
deceased alleged co-contractor was not authorized to sign 
their names to the paper sued on. These witnesses and 
the deceased were parties on the same side of the contract 
sued on—the deceased man was not a party to the cause. 
But in this case the plea is in the nature of a cross action 
against the living partner for an act against his copartner 
in receiving money and failing to give defendants credit 
for it. In Leaptrot vs. Robinson, 37 Ga., this court held 
“that inatransaction with partners and one is dead, the 
opposite izing party could testify to any matters within 
the knowledge of the “ving member of the firm.” The 
inference is irresistible that if offered to prove transactions 
with the dead member he would not be competent. 

The construction of this act by this court, and the law 
itself, proceeds upon the idea that a witness, a party to the 
contract or cause of action in issue and on trial, is incom 
petent when the mouth of the other party is closed by 
death, touching matters pertaining to the issue or con- 
tract about which the living and dead parties are alone 
cognizant. 

Let the judgment of the court below be affirmed. 


JACKSON, Chief Justice, concurring. 


The partner to whom the payment was alleged‘to be 
made was dead. The issue was whether that payment 
was or was not made, and it arose ona suit brought by 
the surviving partner, but who had bought the interest of 
the dead partner. It was proposed to prove the payment 
by the defendants to the suit who pleaded the payment. 
The question is, were they competent to prove payment 
to the dead partner? Clearly not; because the mouth of 
the partnership as to payment was ds effectually closed in 
death as if both were dead, the payment being to the dead 
partner, and that transaction being between defendants 
and him a/one, and that transaction was the issue. 
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The principle on which the receipt of money by one 
partner binds both, is that of agency. If the agert is 
the representative of the principal in the contract or trans- 
action at issue and is dead, the other party is incompetent. 

So that if this dead partner were the mere agent of the 
living partner, the other side could not be heard. It is 
clear, therefore, that the defendants were not competent 
to prove this payment, the thing at issue. 


HAWES vs. HAWES. 


. Where a husband and wife agreed that she should live at her sister’s 
(he living at a different place), and that he would support her, it 
amounted to a voluntary separation, and a petition for alimony un- 
der §1747 of the Code could be brought. . 

. In this case it appeared that the wife had a separate estate, and the 
husband had children by a former wife, but the value of such sepa- 
rate estate as compared with the husband's property, and his obli- 
gation to support the other members of the family, were not in- 
quired into, as they should have been, in fixing the amount of 
alimony. 

. Where the presiding judge fails to identify the exhibits attached to 
the bill of exceptions at the proper time, it cannot be withdrawn 
from this court in order to obtain such identification. 


Husband and wife. New Trial. Alimony. Before 
Judge PoTTLE. Lincoln Superior Court. October 
Term, 1880. 


Mrs. Hawes filed her petition against her husband for 
alimony, alleging desertion by him, etc. He answered, 
denying all the principal allegations of the petition. The 
evidence showed, in brief, the following facts: The par- 
ties were married in 1876, and lived together for about 
three years. There was not cause of complaint as between 
the parties themselves, but the wife lived unhappily with 
the husband's children by a former marriage. As to the 
reasons for this, the evidence was conflicting. She fre- 
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quently proposed to move into another house with him, 
which he declined. She finally went to her sister's house, 
he advising her not to go, and saying that he was sorry 
that she could not stay at his house. While there some 
communications passed between them not material here. 
At last an amicable meeting took place, concerning which 
he testified as follows: 

“T then asked her what she wished me to do. She 
stated that she wanted me to let her stay at her sister’s, and 
for me to support her. I replied I would, and I would 
do what was right, but that I would not be dictated to by 
Tom, Dick or Harry: That I claimed the right to manage 
what I had asI pleased. That I had never denied the 
obligation to support my wife, and do not now, and I feel 
the sacredness of that obligation now as ever, but claim 
the right to say where and how she shall be supported.” 

There was evidence showing that the wife had a separate 
estate, but no evidence as to its value. 

The court granted alimony, as stated in the decision, 
and defendant excepted. _ 

The bill of exceptions in this case was signed by the 
presiding judge, November t1oth, 1880. On December 
11th, before the case was reached in the supreme court, 
counsel for plaintiff in error moved the court to pass the 
following order: “It appearing that the judge below 
omitted to identify the exhibits attached to the bill of 
exceptions in this case, when tendered to him, by placing 
thereon his signature, on motion, it is ordered that coun- 
sel for plaintiff in error have leave to withdraw the said 
bill of exceptions from the files of this court, for the pur- 
pose of returning the same to the judge below, that he 
may identify as aforesaid the exhibits thereunto at- 
tached.” 

This order was refused. Subsequently, however, coun- 
sel waiving informalities, argued the case’on its merits. 


F. H. & J. 'D. CoLLey, for plaintiff in error, 





144 SUPREME COURT OF GEORGIA. 


Hawes vs. Hawes. 


W. D. TutTT, for defendant. 
CRAWFORD, Justice. 


This writ of error originated in a petition for tempora- 
ry alimony, upon which the judge allowed the wife, upon’ 
the case made before him, $145.00 in cash, $12.50a month 
until otherwise ordered, and the further sum of $30.00 
for counsel fees. This proceeding arises under an act of 
the legislature of 1870, and incorporated in §1747 of the 
Code. That section provides: “When husband and 
wife are living separately, or are dena fide in a state of 
separation, and there is no action of divorce pending, the 
wife may institute a proceeding by bill or petition on the 
equity side of the court, setting forth fully her case, and 
upon three days’ notice to the husband, the judge may 
hear the same in term or vacation, and grant such order 
as he might grant were it based on a pending libel for di- 
vorce, * * * and should such proceeding proceed 
to a hearing before a jury, they shall decree as provided 
by §1746 of this Code for such cases.” 

The 1746th section and its references, declare that in cases 
of voluntary separation, or where the wife is abandoned 
or driven off by the husband against her will, the husband 
may make, by voluntary deed, adequate provision for her, 
cousistent with his means and her former circumstances, 
which shall be a bar to her right to permanent alimony. 

So that in view of the fact that the respondent admit- 
ted in his testimony that he “asked her what she wished 
me to do, she stated, she wanted me to let her stay at her 
sister's, and for me to support her. [ replied I would, and 
would do what was right,” etc., he thereby brought himself 
within that liability which exists where there is a volun- 
tary separation between the parties. Had this agree- 
ment never been made, and he had stood upon his 
legal rights and obligations under the other facts of the 
case as disclosed by the record, his liability would have 
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been governed by section 1740 of the Code, as construed 
by this court in 38 Ga., 663. 

Notwithstanding, however, this agreement, the testi- 
mony does not show that the judge took into considera- 
tion the separate estate owned by the wife, in fixing the 
amount of the alimony, for its present value or annual in- 
come is nowhere shown, as compared with the husband's, 
and his obligation to support the other members of his 
family, which we think he should have inquired into be- 
fore putting the entire burden of the wife’s support upon 
the estate of the husband. Code, §1738. 

Our judgment, therefore, is that the case be remanded 
for a new hearing before the judge, and that inquiry be 
had as provided in the above section of the Code, for the 
wife’s temporary alimony, until a final hearing and de- 
cree may be had, as provided by section 1746, unless the 
husband shall make the same unnecessary by complying 
with section 1745 of the Code. 

Judgment reversed. 
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For a widow to have a right of action for the homicide of her husband, 
his death must have been caused by some act or by the criminal 
negligence of the defendants.@The allegations that the defendants 
erected and rented a building having a platform or bridge as its 
means of egress and ingress, that the tenants had no way of mov- 
ing their furniture into the building except over such platform, that 
while in the employment and at the instance of the tenants, the 
husband of the plaintiff was endeavoring to move an iron safe 
into the building, the platform gave way, and that he was killed, 

and that this resulted from the improper and faulty construction of 

such platform by the landlords (who were the defendants), are not 
sufficient. Such a declaration is demurrable. 














Actions. Husband and wife. Damages. Torts. Be- 
fore Judge FLEMING. Chatham Superior Court. De- 
cember Term, 1879. 
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Reported in the decision. 

_ COLLIER & CHARLTON, for plaintiff in error. 
GEO. A. MERCER, for defendants. 

JACKSON, Chief Justice. 


This action was brought by Margaret Daly against 
John Stoddard ef a/., to recover damages for the death 
of her husband. He was killed by the giving away of a 
platform or bridge along a row or range of buildings in 
Savannah, erected and rented by defendants to Hardee 
& Sons, among other tenants; he -was killed while at- 
tempting, at the instance and in the employment of Har- 
dee & Sons, to convey on said platform into their place of 
business an iron safe for their use; and he was killed, it is 
alleged, by the platform’s giving way to this weight and 
precipitating him down some fifty feet, and by reason of 
the improper and insufficient construction of this plat- 
form by the defendants, the landlords of the row of build- 
ings, who had rented to Hardee & Sons, and who—the 
tenants Hardee & Sons—had no other means of getting 
the safe and other furniture and storage into their tene- 
ment. 

On demurrer the court dismissed this action, and plain- 
tiff excepted. * 

The only question which in our view of the case we 
deem it necessary to consider, is, whether under our stat- 
ute the widow has the right of action to sue for the death 
of her husband in this case as a case of homicide. At 
common law she could not sueat all. The only right ’she 
has to recover rests on the statute. 

What is that statute? “A widow, and if no widowya 
child or children, may recover for the homicide of the hus- 
band or parent.” Code, §2971. Whatis homicide? Its 
meaning in our Code is to be ascertained from its defini- 
tion in that Code, as the most natural source whence to 
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arrive at the intention of the law-makers in the use of the 
word. It is there defined to be “the killing of a human 
being of any age or sex, and is of three kinds—murder, 
‘manslaughter and justifiable homicide.” Code, $4310. 
These defendants could not be convicted of murder, nor 
ef manslaughter. There was no intention to kill at all. 
Therefore no murder and no voluntary manslaughter. 
Was there involuntary manslaughter? That consists in 
“the killing of ahuman being without any intention to do 
so, but in the commission of an unlawful act, or a lawful 
act, which probably might produce such a consequence, in 
an unlawful manner.” Code, §4328. 

It is clear that there is no involuntary manslaughter 
here. The only other death which makes a case of homi- 
cide, is justifiable killing. This is not that on the part of 
these defendants, and if it were, there could be no dam- 
age for doing a thing which the law justified. 

There is nothing tending to show criminal negligence 
averred in the declaration, and some act of defendant, or 
criminal negligence, must have caused the death to entitle 
the widow to recover. 56 Ga., 201. 

The acts of 1850, Cobb’s Digest, 476, and of 1856, pam- 
phlet, 155, cannot be construed to give a right of recovery 
in this case. The substance of our law is in the Code, 
§2371 and in 56 Ga., 201, and this case is not embraced 
therein. Besides, there is no allegation wherein there was 
any defect in the structure of this platform, or that the 
landlord had any knowledge of any defect, so set out as 
to be traversible. In addition to all this, it may be added, 
that when death ensues from the sale of a wrong medi- 
cine, either knowingly or negligently, by a druggist, a 
right of action is given by statute to the widow, Code, 
§3005, which would not have been necessary had it existed 
before under the construction of §2971, insisted on by 
plaintiff in error. That construction would open a very 
wide door to cases of suits for death of husbands by 
widows, caused by accident or carelessness in the use of 


property. 
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The statute should be construed strictly—at least, it 
should not be extended to embrace this class of cases, 
and will not be so extended without additional legislative 
enactments. 

Judgment affirmed. 


OS 


BROACH vs. KELLY. 


The action being upon apromissory note, the declaration is not amend- 
able by alleging that the plaintiff holds an absolute deed to certain 
land as security for the note, and that the defendant holds the plain- 
tiff's bond to reconvey the land on payment of the debt, and by 
adding a prayer to enforce the debt against the land. The contract 
sought to be brought in by the amendment, to-wit, that in the deed 
and bond, is not identical with that contained in the note sued upon, 
but is altogether distinct ; for which reason it is not proper matter 
for amendment to the declaration. 


Amendment. Actions Before Judge LAWSON. Jones 
Superior Court. April Term, 1880. 


Reported in the decision. 


JOHN RUTHERFORD; JAMES T. NISBET; BACON & 
RUTHERFORD, for plaintiff in error. 


BLOUNT & HARDEMAN; LANIER & ANDERSON, for 
defendant. 


CRAWFORD, Justice. 


This suit was brought by Kelly, the plaintiff in the 
court below, against Broach, the defendant, in the com- 
mon statutory form of complaint, to recover $2,337.67, 
besides interest, and $250.00 for counsel fees, on a promis- 
sory note, and returnable to April term, 1876, of Jones 
superior court. Atthe October term, 1877, an amend- 
ment was filed, setting forth that the note sued on was 
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given for money advanced to defendant, and to secure 
the payment of which he executed a deed to the plaintiff 
to 1,000 acres of land lying in Jones county, taking a bond 
to reconvey the same whenever the said promissory note 
was paid. Wherefore plaintiff prayed judgment on the 
note that he might have the relief provided in §1970 of 
the Code, and for that purpose only. 

The defendant pleaded the general issue—usury—dis- 
charge in bankruptcy, and the exemption of 457 acres of 
thisland. A verdict was rendered for the plaintiff. 

The questions arising out of asubsequent motion made 
for a new trial, are all involved, and may be disposed of, by 
the judgment of the court on the plaintiff's amendment. 

The plaintiff, by his original suit, alleged that the de- 
fendant was justly indebted to him inthe sum of §2,- 
337-67, besides interest, and $250.00 for counsel fees, on a 
promissory note which he refused to pay. Wherefore he 
prayed process against him that he might appear and 
answer that complaint. He appeared and answered ; his 
pleas were such as the law authorized to that suzt. 

Had the issues thus formed been found for the plaintiff, 
the verdict must have been based on the contract specified 
in the promissory note, and that only. But the plaintiff, 
by his amendment, moved against the defendant on a new 
and distinct contract, under which the legal rights of the 
parties were totally variant. The first was an obligation 
to pay so much money, the last a deed to land with war- 
ranty of title. The breach of one was not the breach of 
both. The remedies for the breach were different, and so 
too of the defenses. Hence, when the amendment was 
allowed, the plea of discharge in bankruptcy was disal- 
lowed. The suit was brought for defendant’s failure to 
keep his contract on the note, a discharge in bankruptcy 
was a legal plea, but the amendment made it an illegal 
plea, thus showing that the amendment was not germane, 
and should have been rejected. 

This view is so fully sustained by the case of Long vs. 
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Bullard, 59 Ga., 355, in which the late Chief Justice 
WARNER, pronounced the judgment of the court, that 
it was scarcely necessary to have done more than to refer 
to it as ruling this case. 

An effort was made to analogize the ruling in the case 
before us with Parish vs. Murphy, 51 Ga.,616. That was 
an ordinary suit upon an open account, the declaration 
containing two counts, one of which set forth a mechan- 
ic’s lien, but both were on the same cause of action, and 
arising under ¢he same contract. And it is specifically pro- 
vided by law, that where the lien is recorded in time, 
sued,in time, declared upon by setting it forth and the 
premises on which the claim rests, then a judgment may 
be awarded accordingly. If the statute under which it 
was insisted that the plaintiff in this case claimed this 
right, provided for it, as does the other, then he would be 
entitled to its benefit ; in its absence he must stand on the 
common law. Besides, this court had the case of Parish 
_ vs. Murphy before it when it ruled the case of Long vs. 
Bullard. 

Let the judgment below be reversed and a new trial 
granted. 

Judgment reversed. 


JACKSON, Chief Justice, concurred solely because the de- 
cision in Long vs. Bullard, 59 Ga., 355, covers the case. 


HAYDEN & HEALY vs. THE ATLANTA SAVINGS BANK, é¢ ad. 


1. The officer serving process on a corporation should specify in his 
return the manner in which service was perfected. Where suit 
. was brought against a corporation and a natural person, a return 
of service was not good against the former when made in these 
terms: “Served each of the defendants personally with a copy 
of the within summons.” 
In a justice court suit the constable may serve process on the 
sheriff of the county. The provision for service upon the sheriff 
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by the coroner, or the sheriff of an adjoining county, only applies 
to such processes as issue from a court in which the sheriff is the 
ministerial officer. 


Service. Corporations. Sheriffs. Officers. Before 
W. R. BRowN, Esq., Judge pro hac vice. Fulton Supe- 
rior Court. March Term, 1880. 


CoNLEY & SHUMATE, for plaintiffs in error. 


W. H. VENABLE; HENRY HILLYER, for defendants, 


SPEER, Justice. 


Hayden & Healy brought suit. against the defendants 
in the justice court of the 1026th district G. M., to the 
July term, 1877, on an account for the sum of eighty- 
three dollars, alleged “to be for rent of store-room used 
in storing goods.” The following was the return of the 
officer entered on said summons: 


“Served each of the defendants personally with a copy of the with- 
in summons, July 10, 1877. J. B. LANGLEY, L, C.” 


On the day of trial the parties appealed said case, by 
consent, to the superior court. ' 

At the spring term, 1880, of the superior court, the 
presiding judge ‘being disqualified to try said cause, coun- 
sel for the parties selected W. R. Brown, Esq., to act as 
judge pro hac vice. A jury was impaneled to try the 
same, when counsel for defendants moved “to dismiss 
said cause as to the Atlanta Savings Bank, of Georgia, 
because there was no sufficient return of service as to 
said corporation,” and asto Perkerson, because he was not 
served either by the coroner, or the sheriff of an adjoin- 
ing county, which motion was sustained by the court, 
and plaintiffs excepted.” ‘ 


1. Section 3369 of the Code provides: “ Service of all 
bills, subpoenas, writs, etc., necessary to the commence- 
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ment of any suit against any corporation in any court of 
law or equity, except as hereinafter provided, may be per- 
fected by serving any officer or agent of such corporation, 
or leaving the same atthe place of transacting the usual 
and ordinary public business of such corporation, if any 
such place of business then shall be within the jurisdic- 
tion of the court in which said suit may be commenced.” 
The officer shall specify the mode of service in his return. 
In this service against the Atlanta Savings Bank, the offi- 
cer failed to specify the mode of service in his return, 
and as there was no motion to amend said return, we do 
not think the court erred in dismissing the suit as to the 
Atlanta Savings Bank. 

2. But as to the other defendant—“ that said suit was 
dismissed as to Perkerson, sheriff—because the same was 
not served by a coroner, or the sheriff of an adjoining 
county,” we think there was error. We know of no law 
that forbids the service of a defendant sheriff, by a 
constable, in a suit pending in a justice court. 

Section 588 of the Code authorizes the coroner to serve 
a process when the sheriff is disqualified—but this is in- 
tended to be confined to the service of such processes as 
issue from a court in which the sheriff isa ministerial of- 
ficer, and not to justice courts. 

As we think the court erred in dismissing the suit as to 
the defendant, Perkerson, the judgment is reversed, and 
as by the dismissal of the suit as to both defendants, 
plaintiffs had no opportunity of asking leave to perfect 
service on the Atlanta Savings Bank of Georgia, the case 
is ordered to be reinstated, with leave to plaintiffs, if-de- 
sired, to perfect service in said suit as to said Atlanta 
Savings Bank of Georgia, by the usual manner of pro- 
ceeding in such cases. 

Let the judgment of the court below be reversed. 





SEPTEMBER TERM, 1880. 


Doty, administrator, vs. Wray, administrator. 


Doty, administrator, vs. WRAY, administrator. 


A conveyance to a woman for life, with remainder to her children, 
coupled with a power in her to convey to trustees to hold until her 
youngest child becomes of age, and then to divide among all the 
children, with rights of survivorship between them in case some 
should die without issue; and in the event all should die leaving no 
issue, then over to certain children of the donor—vests the remain- 
der absolutely in the children of the tenant for life on the youngest 
attaining majority, and the death of all or the last one after that 
event, without issue, will not entitle the donee’s children to the 


property. 


Deeds. Estates. Before Judge FLEMING. Chatham 
Superior Court. June Term, 1880. 


Reported in the decision. 


CHISHOLM & ERwWIN; A. P. & S. B. ADAMS, for plain- 


tiff in error, cited Code, §2757; 30 Ga., 168 ; Code, §2248 ; 
2 BI. Com., 108; 5 Humph., 47-8; 15 Ga., 521; 30 /b., 977. 


S. YATES LEvy; R. E. LESTER, for defendant, cited 
Code, §2697 ; 16 Ga., 615 ; 32 1b., 589; 15 /b., 457; 17 1b. 
545; Broom’s Legal Maxims, 542, 545, 555, 556, 557, 558, 
559, 560, 595, 619; Code, §2757; 36 Ga., 454. 


JACKSON, Chief Justice. 


The following deed was executed by Mrs. Ann Elon: 


“STATE OF GEORGIA—Chatham County. 


“This Indenture made at Savannah, state of Georgia, county of Chat- 
ham, between Mrs. Ann Elon, of the said city of Savannah, county 
and state aforesaid, of the one part, and Mrs. Ann Pickett, daughter 
of the said Ann Elon, of the other part, witnesseth that the said Ann 
Elon, as well for the natural love and affection, and in consideration 
of the said natural love and affection which she, the said Ann Elon, 
hath and beareth unto the said Ann Pickett, as also for the better 
maintenance, support and livelihood of her, the said Ann Pickett, hath 
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given, granted, aliened and confirmed, and by these presents doth give, 
grant, alien and confirm, unto the said Ann Pickett and her three chil- 
dren (lawfully begotten), viz: Ann Brown, and by marriage, Ann 
Crane, Mary Pickett and Charles S. Pickett, being the lawful heirs of 
the said Ann Pickett, all those four negro slaves, viz: Mary, a negro 
woman, slave, and her three children, viz: Robert, a mulatto man, 
Adam, a black man, and Catharine, a black girl ; also, I do hereby give, 
grant, enfeoff and confirm, and by these presents do give, grant, alien, 
enfeoff and confirm, unto the said Ann Pickett and her three children 
aforesaid, all those two lots of land in the city of Savannah, lying and 
being in the upper part of Oglethorpe ward, formerly the village of 
St. Gall, containing——feet in length and——feet in depth, said lots 
known and designated in the plan of said city by the letters, to-wit: 
one lot by the letter(J), on which there is a story-and-a-half house 
now standing in which the said Ann Pickett now lives, occupies and 
resides in, and, also, the lot adjoining, known and designated in the 
plan of said city by the lut letter (L) on which there is a house now 
standing. To have and to hold the aforesaid four negro slaves and 
the future issue and increase of the female slaves, and to have and to 
hold the aforesaid two lots of land before described, to them and their 
lawful heirs, executors, administrators and assigns as hereinafter men- 
tioned, laid down and described and set forth, and subject to the fol- 
lowing conditions, restrictions and reservations that is to say, as follows: 
that the aforesaid four negro slaves named in the Indenture, as well 
as the two lots of land described above, are to be and shall remain in 
the full use, occupation and custody of my daughter, Ann Pickett, for 
and during her natural lifetime, for her own sole and proper use and 
benefit—nevertheless, by no means whatsoever, to be subject or sub- 
jected to the use, uses, control or disposition of her husband or hus- 
bands. 

“And it is expressly understood, meant, intended and determined, 
that the said husband or husbands of the said Ann Pickett, are not 
nor shail not, make, use or control any part or parcelof the aforesaid 
four negroes and two lots, nor shall he receive any part of the benefit 
or benefits arising therefrom in any way whatsoever, but to remain 
immediately under the control of the said Ann Pickett during her nat- 
ural lifetime, and it is also expressly understood that at her death the 
said property, and the whole of it, shall remain undivided, and to be 
placed in the hands and possession of such trustees, executors or ad- 
ministrators as she, the said Ann Pickett, may make, constitute and 
appoint, until such time as the youngest child of the said Ann Pickett 
shall come of lawful age, to-wit: Charles S. Pickett, and then, and 
not till then, shall the said property, to-wit : the four negroes and the 
two lots, be equally divided between the aforesaid three children, Mary 
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Pickett, Charles S. Pickett and Ann Crane, and should either die be- 
fore they should arrive to lawful age, leaving no lawful issue of their 
bodies, then shall the survivor or survivors be entitled to and receive 
such portion as the deceased would have been entitled to—and it is 
also expressly understood that neither of the husbands of the femalge 
heirs shall have any control, use or disposition of such portion of 
the aforesaid property that they or either of them shall or may feceive, 
nor shall it be subject or subjected to him or them, or any control, or 
debts that he or they may make in any way whatsoever. 

“And lastly, it is expressly understood, meant, declared and intended, 
that should all of the aforesaid children, to-wit: Ann Pickett (Ann 
Crane), Mary Pickett and Charles S. Pickett, die, leaving no lawful issue, 
then and in that case, all the aforesaid property so given and granted 
shall revert and go back to my surviving children, that is to say, the 
surviving children of Ann Elon, to be equally divided among them and 
their heirs, share and share alike. 

“In witness whereof I, the said Ann Elon, have hereto set my hand 
and seal, at Savannah, this twelfth day of August in the year of our 
Lord eighteen hundred and twenty. 

“« (Signed) ANN ELON.” [L.S.] 


‘Signed, sealed and delivered in presence of 
‘ “ (Signed) WM. MILLER, 
“ (Signed) Ww. C. BARTON, J. P.” 


Mrs. Ann Elon died in 1820, leaving four children, of 
whom Mrs. Doty was one, and Mrs. Ann Pickett, the 
grantee’ under the foregoing deed, another. Ejectment was 
brought under the statutory form for the land described 
in the deed by the son and sole heir of Mrs. Doty against 
Mrs. Charles S. Pickett, who held under her husband, 
Charles S., named asaco-grantee inthe deed. The son and 
heir of Mrs. Doty, sued as remainderman under the deed, 
the three children of Mrs. Ann Pickett having died, leav- 
ing no issue at the time of their respective deaths; and 
the defendant claimed under the deed of her husband to 
Hiram Roberts, as trustee for her and her children. 
Those children died in infancy, and thus she became sole 
beneficiary under the deed. Pending the suit, Doty, the 
plaintiff, and Mrs. Charles S. Pickett, the defendant, both 
died, and the action proceeded in the names of their res- 


v 66—10 
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pective administrators. When Charles S. Pickett became 
of age there was no division of the lands under the deed 
of Mrs. Elon, but the other children were dead, or he had 
bought their interest in the estate. He came to his mi 
jority in 1834, and executed the deed to Roberts in trust 
for his wife in 1848; and surviving one of his sisters wlx 
died leaving no issue, died himself without issue, in 1857 
—the other sister died in 1862, also without issue—Mrs. 
Ann Pickett herself died in 1845, leaving Charles S. and 
one daughter surviving her. So that the question is, did 
Charles S. Pickett take under this deed a vested remainder 
in fee when he attained his majority? and when he bought 
the interest of his sister, and survived his mother, was the 
whole estate his? If this be so, he conveyed it to Roberts 
in trust for his wife,and her administrator will hold the 
land; if the remainder did not then vest in him, but he 
took only an estate for life, unless he left issue, with con- 
tingent remainder over to the other offspring of Ann 
Elon, then the plaintiff is entitled to recover as such con- 
tingent remainderman. Leaving out the last clause of 
the deed, which is the only clause in it which makes any 
mention of or allusion to the other children of Ann Elon, 
the grantor, it would be beyond cavil that he took the 
absolute title; and it is conceded by the plaintiff in error 
to be so. Does that clause alter it? We think not, for 
by its very words, if Ann Pickett, Ann Crane, Mary Pick- 
ett or Charles S. Pickett left lawful issue, there was to be 
no reversion and remainder over to Ann Elon’s other 
children, and at the death of Ann Pickett, which was 
in 1845, she had issue living, to-wit: Charles S. and Ann 
Crane. 

But independently of this construction of the plain 
language of the last clauses of the deed, we think that 
the last clause has reference to the time when Charles S. 
attained his majority, and when the estate was to be di- 
vided. It was put in the hands of trustees until that 
time; Ann Pickett was to hold it in trust until that time, 
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if she lived so long, and in the event of her death, then 
it was to.be held by such trustees or executors or admin- 
istrators as she might leave. She was to enjoy the whole 
of it during her life, and for that use she held the title, 
but at her death, to preserve the estate until the time for 
division, her executors, etc., were to hold the title, that is, 
keep the estate together until Charles S. attained majority, 
then it was to be divided, the use for life being in the 
mother still to all of it, but the remainder then to vest 
in the survivors of the three children. But if they were 
all then dead, the remainder was to vest in the surviving 
children of Ann Elon, the grantor. 

In other words, whilst it cannot be denied that there is 
confusion in the words, and doubt about the true con- 
struction of this deed, we hold that the grantor conveyed 
a life estate to Ann Pickett with remainder to those of 
her three children named in the deed who should be in 
life when Charles S. attained his majority, and if none 
then should be in life, then over to the other children of 
the grantor, share and share alike; that the estate in re- 
mainder vested in Ann Crane and Charles S., who were 
alive when the time for division came; and when Charles 
S. bought the interest of his sister, Ann Crane, the entire 
remainder became his, and his deed to Roberts, in trust 
for his wife, passed it to her. So, the ruling of the court 
below is right, and the judgment is affirmed. 

Judgment affirmed. 


BURKE vs. THE STATE OF GEORGIA, 


. For forging an instrument in these terms: “George, let the boy 
have $2.00 worth of what he wants,” an indictment will lie; the 
other constituents of forgery concurring, the brevity and uncer- 
tainty of this instrument will not prevent a conviction. 

. Such a paper was not inadmissible in evidence on account of un- 
certainty. 

. It is error for the court to order the arrest of the defendant’s wit- 
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nesses in the presence of the jury before whom they have just 
given their testimony, and to have them then and there arrested on 
account of what they have testified. Todo so amounts to an in- 
timation from the bench that their evidence is false. 


Criminal law. Evidence. Practice in the Superior 
Court. Before Judge HILLYER. Fulton Superior Court. 
March Term, 1879. 


Reported in the decision. 


L. J. GLENN & Son; E. A. ANGIER, for plaintiff in 
error. 


B. H. HILL, JR., solicitor-general, by brief, for the 
state. 


CRAWFORD, Justice. 


The plaintiff in error was indicted in Fulton superior 


court for forgery and counterfeiting, and on a second 
count, with uttering and publishing as true a certain 
forged order, of which the following is a copy: 


“ GEORGE—Please let the boy have $2.00 worth of what he wants. 
October the rst, 1878. W. C. PECK.” 


1. The defendant demurred tothe indictment upon the 
ground that the order which was charged as a forgery was 
. so incomplete and imperfect that no one could have been 
defrauded by it, and no recovery could have been had 
upon it by suit. The court overruled the demurrer, and 
this constitutes the first assignment of error. 

This ruling of the court was fully sustained and cov- 
ered by the decision in the case of /ohnson vs. The State, 
62 Ga., 299. 

2. The second objection to the ruling of the court was 
in admitting in evidence the order itself to the jury, 
which we hold was legal. 

3: Because the court erred in commanding the sheriff 
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to arrest Ed Martin, Bettie Martin and Elizabeth Ward, 
material witnesses for the defendant, in ‘this, that the or- 
der of arrest was given in the presence and hearing of 
the jury, and said arrest being made in the presence of 
the jury trying said case, said arrest being made because 
of the evidence just given in by said witnesses, and such 
arrest tending to throw discredit upon their testimony to 
defendant's injury. 

This ground, when analyzed, states, that after these 
witnesses had testified, the court commanded the sheriff 
to arrest them, and that the order to arrest was given in 
the presence and hearing of the jury, and that the arrest 
was made in the presence of the jury, and made because 
of the evidence just given in by them. The defense of 
the accused rested upon an a/ibi; these witnesses had 
just sworn to its truth; whether it was so or not, must rest 
alone with the jury. 

The influence and power of .a just and upright judge 
over the minds of jurors in his court, jointly trying with 
himself the guilt or innocence of a party charged with 
crime, is scarcely to be estimated. Indeed, in all cases, 
to their credit be it spoken, they listen with attention to 
his utterances, and endeavor to follow what they conceive 
to be his views of the justice of the particular cause before 
them. Hence, our law provides that if a judge, during 
the progress of a case; or in his charge to the jury, shall 
express or intimate his opinion as to what has or has not 
been proved, or as to the guilt of the accused, thena new 
trial shall be granted. 

We think that the arrest of witnesses who had just testi- 
fied for the defendant, under the circumstances stated in 
the bill of exceptions, and which are testified to be true by 
the judge, is such an expression of opinion, not only as 
to what had been proved, but also as to the guilt of the ac- 
cused, as to bring this case within the meaning of §3248 
of the Code, and therefore we are required to grant a new 
trial therein. 

Judgment reversed. 
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. An accusation inthe city court of Atlanta, for keeping and selling 
kerosene oil below test, which is in substantial compliance with the 
statute under which itis drawn, is not demurrable because it does 
not conclude with the allegation that the acts charged are contra 
Sormam statutz, nor because it is not alleged that the defendant in- 
tended to do such acts. 

. Every sale of kerosene oil below test is a distinct offense, and con- 
viction for a sale to one person is no bar to a prosecution for a sub- 
sequent sale to a different person. 

. The charge being the sale of oil below test, it is no objection toa 
witness, otherwise competent to testify concerning such fact, that 
he is not the inspector authorized by law. 

. In aprosecution for selling kerosene below the test prescribed by 
law, itis not an element of the state’s case to prove that the de- 
fendant intended tocommit the offense. When the illegal sale has 
been proved, the illegal intent will be presumed, and anything in 
rebuttal thereof is proper matter for the defense. 

a). Where the law prohibits the sale of oil below a certain test, and 
provides a plain and simple mode of making such test and deter- 
mining the salableness of the oil, ignorance is no excuse for a deal- 
er who sells oil below the prescribed test. 

. The accusation containing two counts—one for selling, the other for 
keeping kerosene below test—and the court, for the benefit of the 
prisoner, having withdrawn from the jury the second count, it will 
not necessitate a new trial that in so doing he remarked that “there 
was no evidence of defendant’s keeping the oil unless it might be in- 
ferred from the fact that such kerosene had been sold by defendant. 

. The verdict is not contrary to law or the evidence. 


Criminal law. Indictment. Jurors. Constitutional 
law. Witness. Evidence. Charge of Court. New Trial. 
Before Judge CLARK. City Court of Atlanta. June 
Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add, that the court allowed Neal, a witness for the 
state, to testify, over objection of defendant’s counsel, 
that he tested the oil sold by the defendant (detailing the 
manner of his testing) and the result, 
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GEO. T. Fry; M. J. CLARKE, for plaintiff error. 


W. D. ELLIs, solicitor of city court, by J. T. PEN- 
DLETON; ARNOLD & ARNOLD, for the state. 


SPEER, Justice. 


Harvey B. Downing was tried in the city court of At- 
lanta for a “misdemeanor.” - 

The charge was presented in the form of “an accusa- 
tion” made by John C. Neal, alleging and charging “the 
defendant, on the 31st January, 1880, with unlawfully sell- 
ing, and offering to sell, to Daniel & Marsh, in said county, 
kerosene oil, of a fire-test less than one hundred and ten 
degrees Fahrenheit ; and further charged the defendant, on 
the 31st day of January, 1880, that he unlawfully did sell, 
and keep for sale and in storage, kerosene oil without 
having the same inspected and approved by an author- 
ized inspector, contrary to law.” . 

To this indictment defendant demurred—pleaded “ autre 
fois acquit,” and not guilty. 

The demurrer was overruled by the court—the plea of 
autre fois acquit was stricken on demurrer, and the trial 
proceeded on the plea of not guilty. 

In impaneling the jury, defendant demanded a jury 
of twelve men to be selected as by law prescribed for the . 
trial of misdemeanors in the superior court—which de- 
mand was refused by the court. On the trial being had, 
defendant was found guilty. Whereupon he moved fora 
new trial on various grounds of alleged error as set forth 
in the record, which motion was overruled, and defendant 
excepted. 

(1.) The first ground of the motion was error in the court 
in not sustaining the demurrer to the accusation—for that 
neither count concluded “contra formam statutt,” and 
that neither count “alleged that defendant zutended to do 
the act, or was guilty of criminal negligence.” 
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(2.) Because the court overruled the plea of autre fois 
acquit. 

(3.) Because the court compelled defendant to strike 
from a panel of twelve jurors—and would not allow the 
defendant a jury of twelve men to try said cause. 

(4.) Because the court allowed the testimony of John 
C. Neal, over defendant’s objection, to prove the sale of 
said oil—he not being “ an authorized inspector.” 

(5.) Because the court refused to charge the jury, as re- 
quested by defendant in writing: ‘ That, before you can 
find defendant guilty, you must believe he did the act, and 
that he intended to do it, or was criminally negligent in 
doing the att. But if you believe defendant made the 
sale as charged, and in so doing he honestly acted under 
a mistake as to the fact that the kerosene was under the 
test, then you cannot find him guilty.” 

(5.) Because the court refused to charge as requested by 
defendant: “If the barrel of oil sold was branded by 
the inspector, the presumption is the brand was properly 
put there, and in law this brand would be a conclusion of 
law that the oil was of the lawful standard of 110 degrees, 
and defendant would not be guilty if it was below that 
standard—unless he knew, notwithstanding said brand, it 
was under I10 degrees.” 

(7-) Because the court refused to charge: ‘“ That if de- 

.fendant sold to Daniel & Marsh oil under the test of 110 
degrees, and at the time he fairly and honestly believed 
the oil to be up to the test of 110 degrees, and knew not to 
the contrary, and did not intend to sell an unlawful oil, 
then he would not be guilty.” 

(8.) Because the court erred in refusing to charge as 
requested by defendant as follows: “In a criminal case 
the burden of showing defendant’s guilt is upon the state, 
and the state must show that defendant intended to do the 
act, and if it fails in that, beyond a reasonable doubt, you 
must acquit—that the state must show the intent with 
which the oil was sold as well as every other material fact 
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in the accusation—and that he intended to sell the oil 
under 110 degrees Fahrenheit.” 

(9.) Because verdict is contrary to evidence. 

(10.) Because verdict is decidedly and strongly against 
weight of evidence. 

(11.) Because the court erred in charging the jury “that 
the jury need not consider the second count in the accu- 
sation, because there is no proof to sustain a conviction 
under it except as the keeping of kerosene of this des- 
cription might be inferred from the fact that such kerosene 
had been sold by the defendant. Therefore, as this de.° 
fendant, although he might be convicted on both counts, 
would only suffer one punishment, it becomes of no prac- 
tical importance to consider the second count”—said 
charge being a strong intimation by the court of an opin- 
ion that the offense of selling oil under 110 degrees ex- 
isted, and that a conviction for that would be sustained. 

(12) Because the court erred in charging: ‘“ That if 
the evidence showed defendant sold to Daniel & Marsh 
a barrel of kerosene oil, and that it was put to a test pre- 
scribed by law, or one substantially the same, and by that 
test the oil was of less degree fire-test than 110 degrees 
Fahrenheit, and you believe the test was true and correct, 
then the law implies the guilty intent, and the burden is 
on defendant to show that the act was done under such 
circumstances as to rebut this implication of intent raised 
by the law from the acts proven. If you believe this im- 
plication is rebutted by the evidence you should find de- 
fendant not guilty, but if not so rebutted, and you further 
believe a case of guilt is made out beyond a reasonable 
doubt, then you should find him guilty.” 

The Code of Georgia makes it a penal offense for any- 
_ one “to sell,” offer to sell, or give away kerosene oil of a 
fire-test less than one hundred and ten degrees Fahren- 
heit. 

How to make the test and determine the safety of the 
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oil is prescribed by the statute. No other illuminating 
oils are allowed to be sold which ignite at a temperature 
less than 110 under a penalty. 

Further, the sale of uninspected oils is forbidden; 
neither is one allowed “ to keep for sale” these oils un- 
less they are inspected under like penalties. These pro- 
visions of our Code manifest the care and anxiety of the 
legislature to guard the people from the dangers incident 
to so universal a use of this article unless it is prepared 
. by the standard prescribed. 

For violating one of the foregoing provisions plaintiff 
in error has been convicted, and to review the alleged er- 
rors of said trial this case is here. 

(1.) We find no error in overruling the demurrer to the 
accusation upon which he was arraigned ; it contains in 
substance all that the statute prescribes. 

(2.) In looking into the plea of “autre fots acquit” filed, 
and the record evidence of the former trial attached to 
the same in support of the plea, it is evident that the of- 
fense charged in this accusation is a distinct and different 
offense to the one set forth in the plea. -The sale of the 
oil of atest less than 110 Fahrenheit in this accusation is 
alleged to have been made on a different day and to a dif-: 
ferent person to the one charged in the former accusation. 
In our construction of the statute every sale made of this 
oil below the legal test required, would be a separate of- 
fense for which the person would be amenable. 

(3.) The demand made by the defendant for a jury 
of twelve men to pass upon his guilt, we think was 
substantially settled by this court in the case of Knee- 
land et al. vs. State, 62 Ga., 385, and likewise has been 
ruled upon at this term in the case between this plaintiff 
in error and the state. 

4. We do not see any error in admitting the testimony 
of John C. Neal to prove the sale of the oil by defendant, 
nor any reason to exclude it because he was not an au- 
thorized “ inspector.” 
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(5.) Neither do we think the court erred in refusing to 
give in charge to the jury the written requests made by 
counsel for plaintiff in error as set forth in fifth, sixth, 
seventh and eighth grounds of the motion for a new trial. 
We do not believe under this accusation charging one 
with a violation of this provision of our Code, that the 
state must show, not only the accused did the act but 
also that he ztended to do it, or was criminally negligent 
in doing the act. Nor could we believe he should have 
charged the defendant was guiltless if he honestly acted 
under a mistake, as to the fact, that the kerosene was un- 
der the test, unless there was some evidence at least upon 
which to predicate such a charge. 

The statute makes it a penal offence “to sell or offer to 
sell” any of these oils under the test of 110 degrees 
Fahrenheit. It prescribes in the simplest terms “a form- 
ula” for testing these oils, so that those who deal may 
know for themselves whether the oil they offer comes up 
to the test. In addition to this it supplies inspectors “to 
test and brand these oils.” He then who sells in disregard 
of all these precautions and without assuring himself, 
(which the law. makes it his duty to do), that the oil he 
sells or offers to sell is up to the legal standard—he must 
bear the consequences of his own negligence or cupidity 
if he violates the statute. He cannot plead either the 
negligence of others or his own want of knowledge, as a 
justification for the omission of a duty the law plainly im- 
poses. The law in emphatic terms prohibits the sale of 
oil below the test by any one—whether knowingly or ig- 
norantly. If hesells, or-offers to do so, he does so sub- 
ject to its penalties if he violates it. To hold otherwise 
would be to destroy the safeguards the legislature have 
sought to provide in this wisely considered statute against 
theloss of both life and property. 

We freely concur with the court below in the charge he 
gave to the jury on this branch of the case, “that if the 
evidence showed defendant sold to Daniel & Marsh a bar- 
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rel of oil of less degree fire-test than 110 Fahrenheit, then 
the law implies the guilty intent, and the burden is on the 
defendant to show that the act was done under such cir- 
cumstances as to rebut this implication of guilty intent 
raised by the law.” We present this view of the law of 
the case as meeting our approval, and as showing also that 
none of the requests to charge asked by defendant’s coun- 
sel are in accord with it on this particular branch of the 
defense. 

(6.) The eleventh ground of the motion for a new trial, 
being a complaint of the charge of the court, we cannot 
hold is entirely faultless. There is, seemingly, an infer- 
ence uttered by the court indicating his opinion that ker- 
osene oil had been sold by the defendant—and yet it is 
only an inference, and we are not prepared to say it is in 
violation of the rule on this subject. The court is in- 
structing the jury not to consider the second count, as 
there was no evidence to sustain it (the second count 
was for keeping the oil) “unless the keeping might be in- 
férred from the fact that such kerosene had been sold by 
the defendant.” The court does not say in terms the oil 
had been sold by defendant, but said “there was no evi- 
dence of defendant’s keeping the oil unless it might be 
inferred (that is by the jury) from the fact that such ker- 
osene had been sold by the defendant.” This may be con- 
strued that the court intended to leave to the jury the 
fact whether defendant had sold the oil, and if they so 
found, then the inference might be he also kept it—but 
he seemed to think a conviction on such an inference was 
hardly proper and hence withdrew this count from their 
consideration, and which withdrawal was for the benefit 
of defendant. 

(6.) As to the grounds that the verdict is “contrary to 
evidence, weight of evidence, and law, we see no reason 
to disturb the verdict for these causes. 

Let the judgment of the court below be affirmed. 
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FANNING vs. THE STATE OF GEORGIA. 


To constitute robbery, as distinguished from larceny from the person, 
there must be force or intimidation in the act ; therefore, where a 
thief slipped his hand into the pocket of a lady and got his finger 
caught therein, and she felt the hand, and turning, saw him uncon- 
cernedly looking at the houses, and caught him by the coat, which 
was left with her in making his escape: 

Held, that the crime is larceny from the person, and not robbery, 
though the lady’s pocket was torn in extracting his hand. 


Criminal law. Robbery. Larceny. Before Judge 
SIMMONS. Fulton Superior Court. September Term, 


1879. 


Reported in decision. 


FRANK A. ARNOLD, for plaintiff in error. 


B. H. HILL, Jr., solicitor-general, for the state. 


JACKSON, Chief Justice. 


The substantial facts in this case are, that the defend- 
ant slipped his hand into a lady’s outside pocket, and fur- 
tively took therefrom a purse of money. Before he got 
the purse entirely out, she felt the hand and tried to seize 
it, but the thief had succeeded and the purse was gone. 
In extracting hand and purse, the pocket was torn, and 
when the lady turned she saw the thief looking uncon- 
cernedly at the houses on Whitehall street. She rushed 
upon him and caught him by the coat, which in his strug- 
gle to escape, was left torn in her possession. Afterwards 
a policeman arrested and secured him. 

The sole question is, do these facts make a case of rob- 
bery or larceny from the person under our Code? 

The criminal deed was consummated when the purse 
was taken from the lady. The subsequent struggle to 
recapture it by seizing the thief cannot be considered to 
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determine whether the taking itself was forcible, or pri- 
vate and furtive. The mere fact that the pocket was 
torn in the effort to get the furtive hand out with the 
purse when the lady felt it and tried to seize it, is not suf- 
ficient, we think, to show such force and open violence as 
makes the crime of robbery. 

Under the Code of this state, robbery is “the wrongful, 
fraudulent and vo/ent taking of money, goods or chattels, 
from the person of another, by force or intimidation, with- 
out the consent of the owner,’ Code, §4389. There was 
no intimidation here at all, nor was there such force or 
violence as to constitute robbery as distinguished from 
larceny, under sections 4392 and 4410 of the Code. That 
distinction is, that larceny from the person is the steal- 
ing privately or without the knowledge of the person 
wronged, or as the definition of robbery would make it, 
without violence and force, or intimidation. The at- 
tempt and intent in this case was private, and the deed was 
done without the knowledge of the lady, except that she 
felt somebody’s hand, and turning saw the thief, and then 
with the knowledge came the effort, not to prevent the 
capture of, but to recapture the stolen purse. 

There being no attempt on the part of the thief to 
use force or to intimidate the lady, but the whole facts 
showing that his purpose was to take the purse pri- 
vately and without her knowledge, with intent to steal it, 
and the nature of the crime being ascertained by that in- 
tention which is always an element in it, Code, §4292, as 
well as by the consummation, which in this case was, in 
the act itself, private and furtive and not forcible, we con- 
clude that the defendant should have been found guilty, 
not of robbery, but of larceny from the person, and a new 
trial must be granted. 

Judgment reversed. 
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BURDELL vs. BLAIN. 


. Title by prescription is a right which a possessor of land ac- 
quires by reason of his adverse possession during a period of time 
fixed by law, where it does not originate in fraud, and is under a 
claim of right. 

(a) Color of title is anything in writing which serves to define the ex- 
tent and character of the claim to the land, with parties from whom 
it may come and to whom it may be made. A paper of this char- 
acter is admissible as color of title on which to base a prescription. 


. All verdicts must be founded on testimony. Where no testimony 
was introduced, it was error to allow the defendant to take a ver- 
dict. 


Ejectment. Title. Prescription. Evidence. Verdict. 
Practice in the Superior Court. Before Judge MERSHON. 
Glynn Superior Court. May Term, 1880. 


Reported in the decision. 


MABRY & CROVATT, for plaintiff in error. 
GoopYEAR, HARRIS & Kay, for defendant. 


CRAWFORD, Justice. 


This was an action of ejectment to recover lot No. 286 
in the city of Brunswick, and upon the trial of the case 
the plaintiff offered in evidence a paper agreement which 
he defined to be a bond for titles, and which was in the 
nature of bond for titles to the land in question, stating 
to the court that he introduced the same only as color of 
title, and upon which it was proposed to base a prescrip- 
tive title. The paper was rejected by the court as evi- 
dence, and the defendant, without other or further testi- 
mony being offered, was allowed to go to the jury and 
take a verdict. 

A motion was made for a new trial because of the re- 
jection of the paper called a bond for titles, and because 
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the court allowed a verdict to be taken, which was over- 
ruled, and the plaintiff alleges the same as error. 

1. Title by prescription is a right which a possessor of 
land acquires by reason of his adverse possession during 
a period of time fixed by law, and where it does not orig- 
inate in fraud, and is under a claim of right. 

A color of title is anything in writing which serves to 
define the extent and character of the claim to the land, 
with parties from whom it may come, and to whom it may 
be made. So that, as the plaintiff in this case may have 
shown his title to have beer. a good one under color, the 
court should not have rejected the bond as evidence. 

2. All verdicts rendered by juries must be founded on 
testimony, and where there is none introduced, we do not 
think that any can be returned; sothat in this case, we 
think the court erred in allowing the defendant to take 
his verdict. 

Judgment reversed. 


THE CENTRAL RAILROAD vs. FREEMAN. 


Negligence is peculiarly a question for the jury. While, therefore, in 
a suit against a railroad by an employé, if negligence on his part is 
plainly shown, the court may correct an erroneous finding in his 
favor, or may grant a non-suit where there is no conflict in the evi- 
ence, yet, where the fact of negligence is doubtful, it should be sub- 
mitted to the jury. 


Railroads. Damage. Negligence. Master and ser- 
vant. Before Judge SIMMONS. Bibb Superior Court. 
April Term, 1880. 


Reported in the decision. 


R. F. Lyon, for plaintiff in error. 


LANIER & ANDERSON ; HILL & HARRIS, for defendant. 
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SPEER, Justice. 


James S. Freeman sued the Central Railroad and Bank- 
ing Company for damages, caused by the crushing of his 
hand between the cars of the defendant, while engaged 
as an employé, in attempting to couple cars on the road 
of defendant. 

When the plaintiff below had closed his testimony, de- 
fendant and counsel moved a non-suit, which was over- 
ruled by the court. Testimony was then offered by the 
defendant, and on argument had and charge by the 
court, the jury found a verdict for plaintiff, whereupon 
defendant excepted, and assigns as a ground of error, that 
the court below erred in not sustaining his motion for a 
non-suit, when plaintiff below closed his testimony. And 
this is the sole question for review. 

It appears from the evidence of plaintiff, that he wasa 
train-hand on defendant’s road, on a freight train; that a 
part of his duty was tocouple and uncouple cars. “When 
the train arrived at Gordon, it attached five cars loaded 
with railroad iron—had already six box-cars, when the 
cars of iron were added—arrived at’ No. 11, where 4&n- 
other coupling and uncoupling was made. Five of the 
cars were loaded with iron, and some of the iron bars 
projected over the end of the upper car next to where 
I had to couple it. Think we had to couple on another 
box car at No. 11, but knew I had to make coupling on 
these cars. I was in the middle way of the cars. I was 
coupling the open car with the railroad iron to a box-car 
—open cars were coming back already-——any one could 
have coupled it who could couple at all at the speed they 
were coming if it had not been for the railroad iron. The 
end of the two bars projected over the end of the car and 
as they came back I placed myself so as to avoid them 
striking me. Had my hand on the coupling, but one of 
the bars struck me on the back of my shoulder while I 
was trying to couple, and while trying to avoid the bar I 
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was not looking at the coupling, and when I was struck 
on the back it threw me across, and same time bumpers 
came together and caught my hand, it crushed my fingers 
—coupling cars brought it about. Jf the tron had been 
loaded properly the bars would not have projected over the 
end of the car—they projected over two and a half feet. 
There were several projecting, some on each side of the 
bumper. If I had not been struck by railroad iron I 
could have coupled without danger; I went about it care- 
Sully as | always did; never did go in to couple without 
some misgivings of danger, but never shirked my duty. I 
dont think I had noticed the projecting of rails, not until 
they struck me; yes, I recollect ¢#zs, that I was particular 
in turning when the car came up so as to let rails pass in 
front and behind me, and there was not quite room enough 
for the one to pass behind me, and it struck me on back 
and shoulder—/ did not notice the projection of the rails 
before I went in to couple. As they came up I noticed 
them when I was about to couple, and then I stood so as 
to let the ends pass so I was between them. I never saw 
railroad iron loaded that way before.” 

The foregoing is a summary of the testimony given by 
plaintiff immediately connected with the infliction of the 
damage for which the suit was brought—in addition to 
other testimony by him to the extent of the injury, his 
sufferings, disability to labor, length of time and amount 
of his wages, etc., etc. 

Under this evidence defendant below moved a non-suit 
of plaintiff's action, and the court's refusal so to do is 
the ground of error assigned. 

The rule of liability of railroad companies, to its em- 
ployés, is so clearly stated in the Code ($3036), and has 
been so repeatedly ruled upon by this court that it leaves 
no room for doubt as to what the law ts. The difficulty 
ever is, whether under the facts as proven, the law of 
liability is applicable. 

The first inquiry is, was the injured employé, at the 
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time of the damage, without fault or negligence? If so, 
then the presumption of law is that his damage was the 
result of the fault or negligence of the company. To 
prove to the jury that the injured employé was without 
fault or negligence in receiving te injury, entitles him 
to recover, unless the railroad shows it also was without 
fault or negligence. The question of fault or negligence 
is a question for the jury, 34 Ga., 330; what constitutes it 
is made up of facts and circumstances which are to be 
weighed and considered by them. In this case plaintiff 
gave his evidence of the circumstances attending the dam- 
age for which he sued—whether those circumstances show 
he was at fault or negligent, could only be determined 
by that tribunal that is appointed and chosen to consider 
and weigh them. For a judge to usurp ¢heir authority 
and decide for them would be an encroachment upon their 
duties. We do not mean to say that ina case where there 
was evidence of fault or negligence on the part of an em- 
ployé, the court should hesitate to correct an erroneous 
finding. Nor do we mean to say,in a clear case, where 
there is no conflicting evidence, showing the employé was 
at fault, the court should not grant a non-suit. But courts 
are not to presume juries will not find correctly. Its duty 
is to let them hear the facts, determine from those under 
the law the issues involved, and if found erroneously, inter- 
pose and order a rehearing, or if found correctly, to let the 
verdict stand. As we are not reviewing this verdiet, it is 
not necessary to discuss whether it is ot is not sustained by 
the evidence. But we are clear that when the plaintiff 
below closed his testimony, it was his privilege, under the 
facts testified to by him, to have the jury pass upon the 
question of the liability of the defendant to him for dam- 
ages. 

The evidence was clear that the plaintiff was injured, 
and injured by the defendant’s cars. The extent of the 
injury, the value of his services, loss of time, and partial 
disability to labor, by reason of the injury, were also 
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proven. The sole question then as to the liability of de- 
fendant when this question of non-suit was made was—was 
the plaintiff without fault or negligence when the injury was 
vecewed ? if so, he was presumptively entitled to recover. 
This issue the court submitted to the jury, and this de- 
pended upon the facts and circumstances attending the 
injury, which either established or did not establish fault 
or negligence in the plaintiff, and to consider and weigh 
these facts and circumstances was peculiarly the prov- 
ince of the jury. We see no error in this view of the 
case, in the court’s overruling the motion for a non-suit, 53 
Ga., 488; 54 /6.,509; 56 /b., 586; 58 /b., 107, 485. 
Let the judgment be affirmed. 


DRAKE vs. DAWSON. 


. Though a motion to dismiss a counter-affidavit ina distress for 
rent takes precedence of a motion to dismiss the warrant, yet where 
the counter-affidavit is sufficient in law to retain the case in court, 
the plaintiff is not hurt by the failure to hear his motion first. 

. A counter-affidavit which, besides setting out facts amounting sub- 
stantially to a good plea of recoupment, follows the statute and al- 
leges “‘ that the sum distrained for or some part thereof is not due,” 
is good, and should not be dismissed. 

. A distress warrant based on the affidavit of John Drake in its re- 
citals, and yet not sworn to by him atall, for the sum claimed to be 
due, but by his attorney, and that only onthe best of the attorney’s 
knowledge and belief, is bad, and should be dismissed on motion. 


Distress warrant. Practice in the Superior Court. At- 
torney and client. Before Judge POTTLE. Hancock Su- 
perior Court. April Term, 1880. 


To the report contained in the decision, it is only neces- 
sary to add that the affidavit upon which the distress war- 
rant was issued was as follows: 
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“GEORGIA—Hancock County. 


“ Personally came James A. Harley, attorney for John Drake, who be- 
ing duly sworn deposes and says, that to the best of his knowledge 
and belief A. Dawson, of said county, is justlyindebted, etc. * * * 

[Signed] Jas. A. HARLEY, Att’y. 
his 
JOHN DRAKE.” 
mark. 


“Sworn to and subscribed before me, this Nov. 3, 1879. 
[Signed] FRANK L. LITTLE, Judge H. C. C.” 


The distress warrant recited that, “‘ whereas John Drake 
has made oath,” etc. 


Jas. A. HARLEY, by brief, for plaintiff in error. 


J. T. JoRDAN, for defendant. 


JACK§ON, Chief Justice. 


This was a proceeding to distrain for rent, sued out by 
the plaintiff in error against the defendant in error, and 
brought before the court by counter-affidavit on the part 
of the defendant. On motion of the defendant the dis- 
tress warrant was dismissed on the ground that it was il- 
legally issued on the affidavit of plaintiff, whereas in fact 
it was not sworn to at all by him but by his attorney, and 
that only to the best of the attorney’s knowledge and be- 
lief ; whereupon the plaintiff excepted, and assigns for 
error: 

First, that he had made a motion to dismiss the coun- 
ter-affidavit, which should have been heard before the de- 
fendant’s motion to dismiss the warrant; and, secondly, 
because the warrant was good and should not have been 
dismissed. 

1. The motion to dismiss the counter-affidavit did take 
precedence, and should have been first heard. 61 Ga., 
199. 

2. But the failure to hear it did the plaintiff no harm, 
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because it ought not to have been dismissed. It set out 
that the rent was not owing in the very words of the 
statute, and that was sufficient to hold the case in court. 
56 Ga., II. 

Moreover, it set out a substantial plea or answer of re- 
coupment, by alleging that plaintiff had failed to comply 
with his part of the rent contract in failing to furnish two 
horses to till the land as agreed upon. 55 Ga, 75, 180; 
56 /b., 11; 48 16., 172; 49 1d. 272. 

Therefore, if the motion had been heard to dismiss it, 
it should not have been granted, and therefore the refusal 
to hear it first did not hurt the plaintiff. ; 

3. The distress warrant was properly dismissed. It 
purported to be issued on the oath of plaintiff in propria 
persona, but is not. His name is to the affidavit to dis- 
train, and a place is left for his mark, but it is not filled, 
and he does not sign or make his mark to it. This alone 
is ground strong enough to sustain the judgment of dis- 
missal and could hardly be cured by a good affidavit by 
the agent or attorney. But the attorney’s affidavit is bad. 
He only swears to what his client’s claim is to the best of 
his knowledge and belief. 

He should have known what amount his client claimed. 
All that the statute requires in the affidavit, either of par- 
ty or agent or attorney, is the sum claimed. Code, §4082. 
And if he did not know what the client claimed, he ought 
to have asked him that simple question before he took 
the oath. Besides, these summary proceedings should be 
based generally on knowledge, not mere belief. Unless 
arrested by counter-affidavit, the process issued on them 
is final and levy and sale are the immediate results. 58 
Ga., 446. 

Judgment affirmed. 
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TERRY vs. THE MERCHANTS’ AND PLANTERS’ BANK OF 
SAVANNAH. 


. The charter of a bank is a public law, and the courts will take judi- 
cial cognizance thereof. When, therefore, pending an action against 
a bank on a dormant judgment, its charter expired, the court prop- 
erly dismissed the action. 

. There being no other party defendant except the defunct bank, a 
motion to reinstate the case and appoint a receiver was properly 
overruled. 


Corporations. Parties. Laws. Before Judge FLEM- 
ING. Chatham Superior Court. December Term, 1879. 


Reported in the decision. 


W. W. MONTGOMERY ; JAS. ATKINS, by brief, for plain- 
titf in error. 


R. E. LESTER, by GEO. A. MERCER, for defendant. 


CRAWFORD, Justice. 


This was an action of debt brought in Chatham Supe- 
rior Court, on a dormant decree obtained in the Circuit 
Court of the United States against the Merchants’ and 
Planters’ Bank of Savannah. 

The declaration was filed April 17th, 1879, and the case 
was called for trial January 30th, 1880, when, on motion 
of defendant, the following order was passed: ‘On mo- 
tion, and after argument of counsel on both sides, ordered 
that the case be dismissed, the corporation defendant hav- 
ing become extinct by the expiration of its charter.” The 
charter expired by its own limitation on January Ist, 
1880. 

During the same term of the court a motion was made 
to reinstate the case, with leave to plaintiff to apply at or 
before the next term of the court for the appointment of 
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a receiver to take charge of the assets of said bank, to de- 
fend said suit, and generally represent the interests of the 
bank. This motion was refused, and to the order dis- 
missing and refusing to reinstate the case the plaintiff ex- 
cepts. 

1. The first question made for our determination is, 
whether the suit was properly dismissed. The charter of 
a bank is a public act, and the courts will take judicial 
notice thereof, as was held by this court in Davis vs. The 
Bank of Fulton, 31 Ga., 69. This, then, being the law, 
what could the court below do thirty days after the ex- 
piration of the charter in a case against the dank, except 
to dismiss it? A judgment for the plaintiff would have 
bound no one; the corporation was as dead as if it had 
never been chartered. No action of the court, in shat case, 
at that time, could have revived it, affected the rights of 
parties, or established a claim against it. Its legal exist- 
ence’*had passed away, and, as a corporation, the courts 
could not hold it to answer any more forever. 

2. The legal status being in no sense changed at the 
time of the motion to reinstate that case, did the court 
err in refusing it? We cannot see that it did. An effort, 
however, was made on the argument to bring this case 
within the ruling of Moultrie vs. Smiley & Neal, 16 Ga., 
289. 

That was a suit brought against the directors of the 
Commercial Bank of Macon, to charge them indivicually 
for the debts of the bank, becatise the same exceeded 
three times the amount of the capital stock paid in, over 
and above the amount of moneys actually deposited in 
their vaults for safe-keeping. During the pendency of 
this action against them, the charter of the bank expired, 
and they pleaded the dissolution thereof in discharge of 
all liabilities due to and from the bank. 

The directors under whose administration this excess 
happened, being made liable by the act therefor, in their 
individual, natural and private capacities, in an action of 
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debt to be brought against them or any of them, their 
or any of their heirs, executors or administrators, this 
court held that the suit against them did not abate by the 
expiration of the charter. 

In ¢hat case the directors were in court to answer a 
personal liability, wholly separate and independent of any 
liability upon the part of the bank, and which the expira- 
tion of the charter could in no wise affect, much less dis- 
charge. In ¢his case there was nothing for the court to 
act upon except a dead corporation, pursued by an indi- 
vidual creditor to obtain an individual judgment upon a 
dormant decree. We think that the ruling of the judge 
was right, and must be affirmed. 

Judgment affirmed. 


NATHANS vs. ARKWRIGHT ¢e¢/ al. 


1. The deed of an infant is voidable, not void. 

(a.) The recital of the payment of one dollar as the consideration of 
a quit-claim deed is sufficient. That it was not actually paid, does 
not affect the validity of the conveyance. If not paid, it was re- 
coverable. 

2. An infant must disaffirm her deed with'n a reasonable time after 
attaining majority, or her right of avoidance will be lost. 

(a.) What is a reasonable time will depend upon the facts of cach case, 
but will not be longer than seven years after the disability is re- 
moved. 

(4.) Where a minor remainderman conveys his interest in property, he 
will not be excused from disaffirming his deed within a reasonable 
time after attaining majority, because the right to bring ejectment 
for the land has not accrued. 

3. Where a minor, sixteen years of age, claiming a remainder interest 
in realty, joined in quit-claiming all interest therein, together with 
her brother, who was also a remainderman, and of age, the quit- 
claim being in general terms indorsed on the back of a deed from 
the life-tenant, their mother, and attested by their father, after a 
lapse of twenty years from her reaching majority, during which 
valuable improvements were made on the land bya dona fide pur- 
chaser, such claimant in remainder could not recover the land. In 
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such a case, ignorance of what she had done would be no protec- 
tion against prescription. 


Infancy. Prescription. Title. Deeds. Before Judge 
FLEMING. Chatham Superior Court. December Term, 


1879. 


Reported in the decision. 
A. P. & S. B. ADAmMs, for plaintiff in error. 


CHISHOLM & ERWIN; GEO. A. MERCER, for defend- 
ants. 


SPEER, Justice. 


Thisis a suit brought by plaintiff in error against the 
defendants to recover the possession of an undivided 
moiety or one-half of all that lot, tract or parcel of land 
containing four acres, more or less, situate, lying and being 


in said county and within the corporate limits of the city 
of Savannah, being part of the tract known asthe “Sheftall 
tanyard tract.” 

To this action defendants filed their various pleas cr 
answers: Ist, the general issue; 2d, possession of 
premises dona fide under written evidence of title fora 
period of seven years and more prior to the suit; 3d 
defendants and those from whom they derived possession 
claim to have been in possession adversely for a period of 
twenty years and more; 4th, defendants plead that on 
the first day of March, 1849, Abigail Hart and her trustee, 
conveyed dona fide and for a valuable consideration, with 
general covenant of warranty, so much of the said pre- 
mises as was devised to her by the will of Sheftall, to John 
S. Montmollin, his heirs and assigns, and that the said 
Eugenia Hart (plaintiff’s lessor), daughter of said Abigal, 
and her brother, Levi S. Hart, on said first day of March 
1849, for a valuable consideration, did demise, release and 
forever quit-claim unto the said John S. Montmollin all 
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interest, claim and property they had in the premises, 
etc., etc. Other pleas were also filed to said suit, which it - 
is not necessary to notice under the view we take of this 
case, as they are not involved in the judgment herein 
pronounced. 

Tke lessor of plaintiff is seeking to recover under the 
will of Levi Sheftall, her grandfather, and she claims the 
property under certain devises therein contained. Levi 
Sheftall died testate in 1809, owning what was known as 
the “ tanyard tract” (premises in dispute being a part of 
the same), and his daughter Abigail M. married Levi Hart 
in 1818, and had two children, Levi S. Hart, born in 1820, _ 
and plaintiff's lessor, born in 1832. The clauses of Levi 
Sheftall’s will relating to the premises in dispute (and un- 
der which plaintiff claims title) are as follows: 

1. “ Respecting my tract of land called ‘the tanyard,’ 
it is my will that the same be equally divided between my 
heirs hereinafter named, but they shall not have it in their 
power to dispose of orsell any of their shares for twenty 
years after my decease. 

2. “It is my will that whatsoever part or share of my 
estate, either real or personal, which shall come to either 
of my daughters hereafter named, the same shall not be 
liable under the control or subject to any debt or debts 
of any husband they may intermarry with; that before 
any marriage shall take place the portion of my estate 
which they inherit shall be settled on trustees for their 
sole and only use, and to be disposed of by my said daugh- 
ters asthey may think proper. 

3. “It is my will that my estate be divided in the fol- 
lowing manner and to the following named persons, only, 
that is to say, . .°. . to my daughter Abigail Minis 
Sheftall one equal share of my estate. 

4. “In the case of the death of either of my children,, 
to-wit: (here their names are given) before the division 
takes place or after, without issue legally begotten them, 
in that case the portion of him or them so deceased shall 
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only be inherited and divided between my heirs, the sur- 
vivor or survivors of my eight children heretofore named. 
5. “In case any of my sons or daughters should inter- 
marry and die leaving issue legally’ begotten, they shall 
not inherit their father’s or mother’s portion of my estate 
before they attain the age of 18 years, and in case of the 
death before they attain that age, the property of the 
father or mother so deceased shall return to my children, 
I mean the eight which I have so often mentioned.” 
Before the marriage of Levi Hart with Abigail Minis 
Sheftall, to-wit, on July 13, 1818; a marriage settlement 
was made, wherein it was recited that said Abigail, by the 
will of her father, was entitled “to a proportion of a 
child’s part in his said estate,”’ and whereby was conveyed 
unto trustees by said Abigail, “all the estate of every des- 
cription which I have or which I may hereafter have 
or receive or be entitled to have or receive from my said 
father’s estate, whether the same consists of real or per- 
sonal property, money, bonds, notes or books of account 
of what nature, description or kind soever, to have and to 
hold all the aforesaid. property, together with all the es- 
tate which I, the said Abigail M. Sheftall, may receive or 
be entitled to receive from the estate of my said father 
under his will as aforesaid, to them the said Moses Shef- 
tall and Isaac Cohen and the survivors of them, and to 
the executors and administrators of such survivors, in 
trust nevertheless, and to and for the following uses, intent 
and purposes, and for no other use or purpose whatsoever, 
that is to say, in trust to and forthe sole and separate use 
of me, the said Abigail M. Sheftall, during my natural life— 
not subject to the control, direction or management of 
my said intended husband, Levi Hart, or of any future 
husband, or to be taken forthe payment of any debt 
. which he now has or may hereafter contract, but to be 
and remain at all times under my sole control, direction, 
management and disposal, agreeable to the aforesaid will 
of my deceased father.” Undera decree read in evidence 
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“the tanyard tract,” in 1839, was partitioned among the 
claimants, under the will of Levi Sheftall, and one-sixth 
part of the tanyard was assigned to Isaac Cohen as trus- 
tee for Mrs. Hart, the same being known as No 5 in said 
division (the premises now in dispute). Isaac Cohen, 
trustee, and Abigail M. Hart, conveyed the premises in 
dispute to John S. Montmollin in fee simple with warran- 
ty, by deed bearing date 1st March, 1849. A quit-claim 
deed from Levi S. Hart and Eugenia M. Hart, plaintiff's 
lessor, to John S. Montmollin, was indorsed on the con- 
veyance from Isaac Cohen, trustee, e¢ a/., bearing same 
date, conveying for the consideration of one dollar all the 
interest and property, claim or demand of Levi S. Hart 
and plaintiff's lessor whatsoever, which they might have in 
certain lots of land which Isaac Cohen, trustee, and Mrs. 
Abigail M. Hart have conveyed unto the said John S. 
Montmollin Both of these deeds were recorded in the 
county records of Chatham county onthe 26thof March, 
1849. Harriet M.R. Montmollin conveyed these premises 
in-fee to Wm. Rose and Thomas Arkwright Dec. 29th, 
1865. William Rose conveyed his interest to Thomas 
Arkwright, 31st March, 1870, and Thomas Arkwright 
conveyed to the Arkwright Cotton Factory, 25th Oct., 
1872, and 12th March, 1873. 

The above embraced all the written evidence of title 
offered by either party for the premises in dispute. 

On this written evidence, together with the oral (not 
necessary here to allude to), under the charge of the court, 
the jury found for the defendants. Whereupon plaintiff 
made and filed a motion for a new trial on several 
grounds. Among them were the following : 

1. Because the court erred in charging the jury that 

“ithe quit-claim deed of plaintiff's lessor, Fugenia M. Na- 
thans, if they found such a deed had-been made, was in* 
full force until disaffirmed, and that an act of affirmance 
was not necessary to give it validity. 

2. Because the court erred in charging the jury that 
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the said Eugenia M. Nathans was barred by the quit- 
claim deed, if they found there was such a deed, unless 
within a reasonable time after coming of age, she disaf- 
firmed the deed. That, in the opinion of the court, she was 
not allowed longer than seven years after her attaining 
her majority for this disaffirmance, and that unless she did 
disaffirm within seven years from the attainment of her 
majority, she was barred and could not recover. 

3. Because the court erred in charging the jury, that if 
they found under the evidence this quit-claim deed, after. 
the lanse of seven years trom the time she attained her 
majority, she is barred notwithstanding her disaffirmance 

4. Because the court erred in charging the jury as fol- 
lows: “If you find under the evidence that there has been 
delay in this matter beyond a reasonable time, that is be- 
yond seven years after majority, plaintiff cannot set up 
this excuse, that the plaintiff did not know that she 
had signed such a deed. In regard to this I charge you, 
‘that if she did not know she ought to have known, if you 
find she was old enough to know, and I charge you that 
if you find she was 15 or 16 years old, she was old enough 
to know, and if she did not know it was her own fault.” 

5. Because the verdict is contrary to evidence—to law 
—and is illegal. Which motion for new trial was over- 
ruled and plaintiff excepted and assigns the same as er- 
ror. 

The will of Levi Sheftall, under which the lessor of 
plaintiff claims title to the premises in dispute, came for 
consideration before this court in the case of Sheftall 
vs. Roberts, 30 Ga., 453. That was a suit to recover a 
portion of this “tanyard property,” in which it became 
necessary to construe the will of the testator as to the 
estate that passed by the devises in this will touching 
this property. Plaintiff in error insists that the decision 
then made settles the legal construction of this will on 
this point in her favor, whereas, on the part of the de- 
fendant, it is insisted that the devise to Abigail M. Hart, 
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she having children born and surviving her, passed to her 
the fee to her interest in this property, and no remainder 
vested in the lessor of plaintiff. That the difference is, 
that the devisee in the casein 30 Ga., died without leav- 
ing or having issue, whereas Mrs. Hart here had and left 
issue surviving. We can only say that we do not deem 
it necessary in the judgment we pronouce in this case to 
decide this question touching which these parties are at 
issue. In our view of the cause, &s presented by the rec- 
ord, we think it best to rest our decision upon the ground 
presented and passed upon by the court below and as- 
signed as error. Conceding for that purpose as the court 
below held, that the devises in the will of Sheftall gave a 
life-estate to Mrs. Abigail M. Hart, remainder to her 
children, we inquire whether under a// the evidence in this 
case, was plaintiff entitled to recover her share -in this 
property as one of those remaindermen. The defend- 
ants show a title from the trustee, Isaac Cohen, and Mrs. 
Hart, to the premises in dispute, with warranty bearing 
date 1st March, 1849, and they also show a quit-claim 
‘deed written on same paper, duly attested and recorded 
with the other deed, signed by LeviS. Hart, a son of Ab- 
igail, and also by Eugenia M. Hart (now Eugenia M. 
Nathans) the lessor of plaintiff in this action. This quit- 
claim deed, thus signed and recorded, is decisive as to the 
rights of this lessor unless it can be avoided or rendered 
null. To avoid this paper plaintiff in error assails its val- 
idity, force and legality on various grounds: Ist. That 
the deed was executed by the lessor, then Miss Hart, 
now Mrs. Nathans, when she was only sixteen years old, 
and being an infant her deed was absolutely void, and is void 
also for uncertainty. 2d. That when the deed was exe- 
cuted Mrs. Nathans had only an expectancy, her interest 
had not vested.. She was only a contingent remainder- 
man,etc. 3d. There was no consideration. 4th. That 
when she arrived at age, and when informed of its exist- 
ence, she promptly disaffirmed the deed by notice to de- 
fendants, and by suit. 
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1. Was this quit-claim deed by an infant void? We 
think not. Bouvier defines a quit-claim “as a form of 
deed of the nature of a release.” 2 Bouvier L. D., 404. 
Oliver, in his Conveyancing, says “it may be construed to 
be a bargain and sale, or any other lawful consequence by 
which the estate may pass and the intention of the parties 
be effected—the recording of the deed being equivalent 
to livery and seizure.” See title, Quit-claim Deeds, 224. 
As to a consideration, one dollar is sufficient considera- 
tion, and whether it is paid or not does not affect its valid- 
ity, since it is recoverable if not paid. Oliver's Con- 
veyancing, 225-8; 61 Ga., 608. 

The deed of an infant is not void but voidable only. 
Irvine vs. Irvine, g Wallace 626; 6 Ga., 384-389. The 
Code declares “the deed of an infant is votdadle at his 
pleasure on majority.” The making of another deed 
voids the first without an entry on the lands. Code, §2694. 
The general rule is, that an infant must avoid his or her 
deed in a reasonable time after attaining majority. In 
12 Ga., $94, Fleming vs. Foran, the court held that lega- 
tees could set aside an executor’s purchase within a rea- 
sonable time, and that this is not settled by any fixed rule, 
but depends upon the exercise of the sound discretion of 
the court in each particular case. /n Flanders vs. Flan- 
ders, 23 Ga., 255, the court held that a delay to set aside 
the sale of anegro to himself for four years by the ad- 
ministrator was a delay for an unreasonable time. The 
court says trover is barred in four years, so that they do 
not admit the same time to disaffirm that the statute gives 
to bring suit. In Smith vs. Smith et al., 36 Ga., 189, the 
court says the law gives minors untilafter they have attained 
their majority to confirm or repudiate at their election. 
See 6 Ga., 388; 7 Ga., 571. In 6 Ga., 388, the court says 
if the land be holden adversely to the infant “he must en- 
ter or perform some act of revocation before suit brought.” 

It is not insisted in this case, that the plaintiff, Mrs. 
Nathans, in any way disaffirmed her deed of 1849, until 
she brought her first suit, October 17th, 1873, and this 
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was twenty years after she attained her majority—her birth 
was in 1832; in 1853 she was of age. See Lawton & Box 
vs. Adams, 29 Ga., 275;9 Wall, 627-8; 17th Wendell, 119; 
10 Peters, 71-4; 13 Mass., 375, bottom of page. 

That a deed of an infant was voidable was declared to 
be law before the Code, 6 Ga., 386-9; 8 /b., 68-70. In 
the latter case a deed made by an infant without consider- 
ation and induced by fraud, was decided to be voidable, 
not votd. 

The rule laid down by Perkins was approved by the 
court in Zouch vs. Parsons, (3 Burrows, 1794,) as follows: 
“ All such gifts, grants or deeds, made by infants which 
do not take effect by delivery of his hand are void, but 
all gifts, grants or deeds, made by infants, by matter in 
deed or in writing, which do take effect by delivery of his 
hand, are voidable by himself and by his heirs, and by 
those who have his estate.” 

2. Concluding then from the authorities cited, and which 
are fully sustained in the elementary works on infancy, 
such as Bingham, Tyler and others, that the deed of an 
infant is voidable only, and not void, and may be disaf- 
firmed on majority, the inquiry is, whether it does not 
bind and prove a bar to a recovery where the disaffirm- 
ance does not take place in a reasonable time. 

Mrs. Nathans came of age, according to this record, 1oth 
November, 1853. By analogy to the statute of limitations 
then of force, she had three years thereafter within which 
to disaffirm her quit-claim deed of first of March, 1849. 
Acts of 1767, Cobb Dig., p. 559; Blankenship vs Stout, 25 
Ill., 132; Keil vs. Healy, 84 7d., 104. 

Was she excused from disaffirming her deed because 
her right of action had not accrued tillthe death of her 
mother, the life tenant, in 1871? Wethink not. The 
Code fixes the period of disaffirming at majority. When 
an infant has executed a deed, the law, in view of his ten- 
der age, allows him the right to disaffirm it on attaining 
his majority, because he then is supposed to be of anage 
‘vy 66—12 
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to determine what will be to his interest touching the 
conveyance, but it is due to himself, to the grantee, that 
he should act within a reasonable time, and if he fails to do 
so, it will be held as valid and binding on him. A suit 
was not necessary to disaffrm; her right to do so might 
have been exercised before her right to bring ejectment 
accrued. She could have applied to chancery for relief 
against this cloud upon her title, which had already vested 


under her theory of the case. See Story’s Equity ra 


§§$692, 694, 695. Code, $3081. 


Any solemn act under seal, placed upon the records, 
would have been sufficient if made in the proper time 
after she reached majority. Tyler on Infancy, p. 70, §31. 
That a reasonable time to disaffirm (as charged by the 
court below) is certainly not more than seven years, the 
Code, §2686, settles definitely: ‘No prescription works 
against the rights of a minor during infancy, of a married 
woman during coverture, etc., but each of these shall 
have a dike number of years to assert his claim or title 
to realty or personalty against the person prescribing.” 
In failing to disaffirm within the reasonable time, and 
fixed by the court from analogy at seven years, we must 
hold that she is barred by reason of her having made 
this quit-claim to the premises (and which was placed 
on record), from claiming any interest in the property 
in dispute. Nor do we think the law of this case con- 
trolled by the case referred to us by counsel, of Sims 


vs. Everett, decided by the Supreme Court of the United 


States at November term, 1880. The difference between 
that case and this is, there the plaintiff who failed to dis- 
affirm was under coverture, and disabled by that reason 
from the act of disaftirmance—the disability of coverture 
enabled her to postpone the act of disaffirmance to withina 
reasonable time after her discoverture—but there is no 
evidence in this record that shows Mrs. Nathans was under 
any such disability. 

3. Her deed is on the same sheet with her mother’s and 


, 
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trustee’s, which conveyed in express terms the fee simple 
with warranty. She signed it in conjunction with au elder 
brother, (equally interested with herself), and who was of 
full age; it was attested by her father himself, in commis- 
sion as justice of the peace. It was done at an age when 
she was competent to contract marriage, make a will, 
choose a guardian, was responsible for crimes and for torts, 
and had attained years of discretion, and the record of the 
deed or quit-claim nowhere disclosed the fact that she was 
a minor. Having thus executed this paper, and enabled it 
to be put upon record, that operated to mislead and 
deceive others; then to wait a period of twenty years 
after attaining her majority before she seeks to disaffirm 
it, and this after large sums of money had been expended 
on the premises—to hold that these purchasers who paid 
value should pay the penalty of her carelessness or ignor- 
ance, now offered as an excuse for her signature, would 
not be consistent, in our judgment, with either the law 
or justice of the case. In carefully examining the grounds 
of the alleged errors as contained in the record, we see 
no reason todisturb the verdict. Believing that the cause 
was fairly submitted and the finding is sustained both by 
the law and evidence, the judgment of the court is, there- 
fore, affirmed. 


GRESHAM, for use, vs. BAUGH, executor. 


1. Where no request in writing to charge is made, and the law of 
the case is given fairly to the jury, and their verdict is supported 
by the evidence, this court will not control the discretion of the 
court below in overruling a motion for a new trial. 

2. Where a testator, after specific legacies, leaves his entire estate to 
the widow with remainder over to four legatees, and said estate 
consists of realty and personalty, and most of the latter perishes 
by the emancipation of slaves and in the use of it, and the widow 
and a son are left to execute the will, and the latter pays debts of 
the estate out of his own funds, and on the death of the widow 
suit is brought by one of the remaindermen for his interest, and 
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the surviving executor, having legally sold the estate,-shows to the 
satisfaction of the jury that said debts absorb the proceeds of the 
sale and were paid by him, not to speculate on the estate, but dona 


fide: 

Held, that a verdict for the defendant will be upheld as not illegal. 

3. Alleged charges of the court and refusals to charge, not verified by 
the court, will not be considered except as far as they correspond 
with the whole charge as set out in the record and certified on the 
motion for a new trial, 


New Trial. Administrators and executors. Practice 
in the Supreme Court. Before Judge POTTLE. Hancock 
Superior Court. April Term, 1880. 


Gresham, for the use of his minor children, brought 
his action against Baugh, executor of Peter Baugh, de- 
ceased, to recover a remainder interest which his wife was 
entitled to under the will. She being dead, he sued for 
the use of hischildren. On the trial, the evidence showed, 
in brief, the following facts: 

The testator died in 1856. By his will he left, besides 
specific legacies, a life-interest in the estate to his wife, 
with remainder to his four children, of whom the now 
deceased wife of the plaintiff was one. In 1858 the ex- 
ecutor paid certain notes of his testator out of his own 
funds, and one question raised was whether he was entitled 
to credit for the amounts so paid. In 1875 the life tenant 
died. Much of the estate consisted in slaves who were 
emancipated.. It appeared that plaintiff had received 
from the estate $237.60. 

The jury found for defendant. Plaintiff moved for a 
new trial, which was refused, and he excepted. 


J. T. JORDAN, for plaintiff in error. 
C. W. DUBOsE, for defendant. 


JACKSON, Chief Justice. 


This is an action at law of rather novelcharacter. It is 
brought to recover a remainder interest in the estate left 
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by the will, of a father-in-law by the son-in-law, for the 
use of his children, his wife being dead, but at what time 
she died is not specified. It would seem that administra- 
tion on her estate would be necessary to a recovery at 
law; and, if not, that the husband himself would be heir 
of his wife. Yet this suit is for the use of the children, 
and without explanation or reason assigned therefor. It 
is not a separate estate of the wife under the will which 
is exhibited to the complaint, but if it were, the husband 
would be heir in part to his wife’s separate estate. 

But, passing all this by, which was unnoticed in the 
court below, no request 2” writing was made, and werbal 
requests are certified only as explained and met in the 
entire charge. That charge gives fairly and substantially 
the law to the jury, the evidence is sufficient to support 
their verdict, and in such cases this court has often ruled 
that it will not interfere. 

As well as we are able to gather from the bill of excep- 
tions and transcript of the record, and explanatory certifi- 
cate of the judge, it seems that the complaint of plaintiff 
in error is grounded on the failure of the executor to 
sell the life-estate of his mother when his father died, 
some time about 1856, in order to pay debts, and instead 
of doing so, in paying the debts himself; and it is insisted 
that these debts thus paid should not be allowed as a 
credit to the executor. The presiding judge put the is- 
sue on the good faith of the executor, saying to the jury, 
if these debts were paid by him to speculate on the estate, 
then they should not be allowed him on final settlement ; 
but if paid dona fide, then they should be. Of course, if 
done dona fide, interest should also be allowed. We fail 
to see error inthe charge. The truth is, that the emanci- 
pation of slaves and the loss of that property gave rise 
to this suit ; this plaintiff has received some two or three 
hundred dollars for his wife’s interest in remainder; the 
jury found that sum to be his share; the judge thought 
it enough, and we do not feel called upon, sitting to cor- 
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rect errors of law, to cipher upon the sum agais-—unless 
some glaring error was made apparently probable at least. 
As to any other alleged error in the charge, we cannot 
consider it, because the court below expressly refuses to 
verify any except as it may conform to the charge in full 
which he sends up. If counsel wish to have alleged er- 
rors corrected and to avoid differences of recollection be- 
tween the judge and themselves, the remedy is prescribed 
in the statute and is complete. Let the request to charge 
be put 2” black and white, and let the whole charge be also 
made, by request, 7” writing. 
Judgment affirmed. 


PARKS ef al. vs. THE STATE OF GEORGIA. 


Where the evidence showed the presence of the defendants in a store 
at night, that they fled through the front door when opened by the 
proprietor, and that certain articles were gone, but did not show 
how they obtained entrance, nor any indication of the use of force, 
a request to charge that if they broke and entered, the crime would 
be burglary, not larceny, was properly refused. 


Criminal law. Before Judge ERWIN. Hall Superior 
Court. March Term, 1880. 


Reported in the decision. 


MARLER & PERRY, for plaintiffs in error. 


A. L. MITCHELL, solicitor-general, by Z. D. HARRI- 
SON, for the State. 


SPEER, Justice. 


Plaintiffs in error were indicted for the offense of “ lar- 
ceny from the house.” 

When the evidence was closed, counsel for the accused 
requested the court to give in charge to the jury the “ def- 
inition of the offense of burglary under the Code.” 
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Further requested the court to charge, “ That if the 
evidence showed them that the store-house of Harman & 
Canning had been broken and entered by the accused with 
a key, or otherwise, with intent to commit a larceny—then 
the accused are guilty of burglary and you cannot find 
them guilty of that offense under this indictment, and 
hence you must find them ‘not guilty.’”’ 

The court was requested to charge, “That before 
the defendants could be found guilty under this indict- 
ment, it must appear the defendants entered this store 
without breaking within the meaning of the law.” 

The evidence shows that the accused were found in the 
store-house of Harman & Canning, about 3 a. m., 25th De- 
cember, 1879, in company with one Jonah. That Har- 
man, seeing a light in the store-room, went to front door 
and found it locked. That he unlocked it with a key he 
had, and found the accused in front of counter and Jonah 
behind the counter. One of the accused had a candle in 
his hand. That when witness went in the accused escaped 
out of the front door, and eventually, after a scuffle with 
Jonah, he also escaped out of the same door. That sev- 
eral articles were missing, and that Jonah was arrested 
that night and had some of the stolen articles on his per- 
son, and admitted he took them from the store of Har- 
man & Canning. Canning, the other proprietor, testified 
he had locked the door and fastened the windows secure- 
ly the night of the larceny, and thinks the accused must 
have entered with a key, as there was one in the town that 
would fit the lock. There was no evidence of any force 
or violence used in entering the store. 

It is insisted that under this evidence the court should 
have given in charge the requests asked for, and error is 
assigned for his refusat so to do, counsel insisting that if the 
accused were guilty of any offense it was that of “burglary,” 
“and not larceny from the house.” 

“Larceny from the house is the breaking or entering 
any house with intent to steal, or after breaking or enter- 
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ing said house, stealing therefrom any money,” etc. Code, 
4413. 

The evidence shows that the accused were in the store- 
house at 3 o’clocka. m. That they were standing in front 
of the counter, one with a lighted candle in his hand, 
while Jonah, an accomplice, was behind the counter. 
That when witness, Harman, entered by unlocking the front 
door, the accused escaped by it, as also did Jonah subse- 
quently. That some of the stolen goods were recovered 
from Jonah. There ts no evidence that the store was broken 
or any force used in entering. But the evidence is clear 
that these defendants were in there with another at this 
unseasonable hour, engaged in the common purpose of 
committing a larceny, and all escaped and fled when de- 
tected. These facts, in our judgment, make out a case 
“of larceny from the house” in the entire absence of proof 
as to how the accused entered—whether by secreting 
themselves the night before in the store, or by means of a 
key—one theory fully as probable as the other. One is 
guilty of larceny from the house—tst, “who breaks with 
intent to steal; 2d, “who enters with intent to steal,” or 
“who, after breaking or entering, steals therefrom,” etc- 
That these defendants.“had entered,” is evident, and that 
they stole from said house is evident—this constitutes 
the offense. How they entered is unknown, nor was it 
necessary to prove it to establish guilt under this indict- 
ment. “Entering and stealing” are two facts that consti- 
tute one definition of this offense, and these facts the evi- 
dence clearly establishes. We find noerror in the court's 
refusing to charge as set forth in the record. 

Let the judgment below be affirmed. 
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ZETTLER vs. THE CiTY OF ATLANTA. 


Where one voluntarily leaves a safe, convenient and well-lighted side- 
walk, and after proceeding several feet therefrom, falls into an ex- 
cavation, the municipal corporation is not liable therefor; and on 
such evidence a non-suit will beawarded. A/iter, if the excava- 
tion was so near-the sidewalk that from the ordinary accidents of 
travel one would be liable to fall into it while pursuing the ordinarily 
traveled way. 


Damages. Negligence. Municipal corporations. Roads 
and bridges. Non-suit. Before W. R. HAMMOND, Esq., 
Judge pro hac vice. Fulton Superior Court. March 
Term, 1880. 


Reported in the decision. 


LANIER & ANDERSON; Z. D. HARRISON; S. N.:CON- 
NALLY, for plaintiff in error. 


W. T. NEWMAN, for defendant. 


CRAWFORD, Justice. 


Zettler, the plaintiff in error, whilst passing along the 
sidewalk on Washington street, in the city of Atlanta, at 
night, voluntarily left the same, and after having gone about 
eight feet therefrom, fell into an excavation ten or twelve 
feet deep, broke his leg, and then sued the city for 
$10,000.00 damages. 

Upon the trial of the case, the testimony submitted by 
the plaintiff was, that the cellar into which he fell was on 
a vacant lot belonging to the second Baptist church, which 
lot is between the church and the residence of Mr. Werner, 
who was a member of the city council at the time of the 
accident. 

The light from the street lamp threw a shadow of the 
church building on the vacant lot, so that the plaintiff 
could not see the excavation, which had existed there for 
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six months, and was known to the defendant. There was 
no fence protecting the same, buf to reach it one would 
have to leave the sidewalk, which was in good condition 
and clearly lighted by the street lamp, and no person 
whilst passing along the sidewalk was in any danger of 
falling over into this excavation. 

Upon this evidence the defendant moved a non-suit, 
which was granted by the court, and the plaintiff excepted. 

It is insisted onthe argument that the court committed 
error in not sending the case to the jury. 

In our judgment, this depends upon whether the 
plaintiff, under the facts proven and the law applicable 
thereto, would be entitled to hisdamages. _ 

A non-suit should always be awarded where the judge 
would set aside a verdict, if found for the plaintiff, for the 
want of sufficient evidence to support the same. In this 
case, then, should the city be held liable to respond to the 
plaintiff in damages for the injury which he sustained? 
It is the duty of municipal corporations to keep their 
streets and sidewalks in such condition as would be rea- 
sonably calculated to insure the safety of those who travel 
thereon by day or by night. Wherever this has been 
done, and damage ensues without any fault on the part of 
the city authorities, then they cannot be held liable. 

The rules of law on this subject seem to be well settled, 
both by the adjudicated cases and the elementary 
authorities. 

“If one without necessity, either for his pleasure or his 
convenience, deviates from the traveled track, it being in 
good condition, and in so doing meets with an accident 
from some cause outside of such track, the town will not 
be liable for the resulting damages. But if the track is 
obstructed or dangerous, making it necessary to deviate 
therefrom, and in doing so one is damaged who uses 
ordinary care to avoid it, the town would be liable for the 
accident caused by the obstruction. But chasms, exca- 
vations and cellars, which are so mear the street, sidewalk 
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or highway, that combining with the ordinary accidents 
of travel, one would be liable to fall in while pursuing the 
ordinary traveled way, would render the authorities liable.” 
Thompson on Negligence. Vol. 2, 769, 770, 771. 

‘Where one, while straying outside the limits of a high- 
way when the same is safe and convenient to travel on, is 
damaged, the town is not liable therefor. Nor are towns 
obliged to maintain fences to prevent travelers from stray- 
ing out of the highway lest they should be damaged.” 
Shear & Red. on Neg., $380. 

Taking these principles of law and applying the facts 
thereto, we think that the plaintiff did not make out a case 
against the city. It is admitted that the sidewalk was 
good, that the street lamp threw its light fully upon it, 
that there was no obstruction or danger therein making it 
necessary for the plaintiff to deviate therefrom, but that he 
knowingly and with intent abandoned it, obscured himself 
from the rays of the lamp placed there to guide his foot- 
steps, and by his own voluntary act sought darkness rather 
than light, and after walking several feet therein fell into 
the pit. : 

Had this excavation been near enough to the sidewalk 
for an accidental deviation, or an unintentional misstep to 
have caused the injury, then the case would have been 
such as to make the corporation liable. 

But it is said that this question should have been left 
to the jury and not have been decided by the judge. 
It is the duty of a judge to see to it, that none but just 
and lawful verdicts stand in his court, and promptly to 
set aside all such as are not warranted by law; he is 
responsible for their legality, and when they pass into a 
judgment the presumption is that they meet his judicial 
sanction. Hence, a non-suit should be awarded where the 
facts and law will not justify a verdict. 

Judgment affirmed. 
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BATES ef al, trustees, e¢ al. vs. HOUSTON ef al. 


. The wrongful and violent seizure of the edifice and property be- 
longing to a church of a congregational form of government by a 
minority of the members. contrary to the wishes of a majority, 
the deposition of officers of the church and of trustees who held 
the property, and the retention and use thereof by the minority to 
the exclusion of the majority, furnish good grounds for equitable 
relief. 

2. Trustees of a church, appointed by the superior court, have Jrzma 
facte aright to represent the trust committed to them, and to pro- 
tect it from an improper and illegal diversion by others. 

. Where numerous parties have a common interest, a few may sue 
representing others. 


Equity. Injunction. Churches. Corporations. Par- 
ties. Before Judge FLEMING. Chatham Superior Court. 
June Term, 1880. 


To the report contained in thé decision, it is only neces- 
sary to add that counsel for defendants in error insisted 
in argument that the parties complainant to the bill did 
not appear to be proper parties, that trustees for a church 
should be elected, not appointed (Code, $§2343, 2345); 
and that the complainants were not proceeding as mem- 
bers of the church, but as officers thereof, without setting 
out their powers as such. 


J. R. Saussy; A. P. & S. B. Apams, for plaintiffs 
in error. 


CHISHOLM & ERWIN; TOMPKINS & DENMARK, for 
defendants. 


SPEER, Justice. 


The plaintiffs in error, Baker, Young, Butler, as trustees 
of “First African Baptist Church in Savannah,” and 
McNish, Bowles, Mitchell and McIntosh, who with the 
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above named trustees are deacons of said church, in behalf 
of themselves and a large majority of the members of 
said church, complain against the defendants, Morse, 
Williams, Pettigrew, Jacks, Habersham, Jenkins, Haynes, 
Houston, Wright and Hook, all of said county. Complain- 
ants allege that they, in connection with one Campbell, 
are the legally constituted authorities and executive offi- 
cers of said church, according to the practice of church 
government and faith of that denomination. That your 
orators were appointed trustees by the superior court of 
said county, on the 23d of January, 1873, and until a 
few months ago, had peaceable possession of the church 
edifice, situated on lot number 19, Franklin ward, Savannah. 
That complainants, as deacons, have had the right for many 
years to manage the affairs of said church, to-wit: from 
their election. That by the doctrines and rules and prac- 
tices of said church, a majority have the control and man- 
agement of the church, and they have had the quiet use and 
peaceable possession of said church building until a tew 
months before the filing of this bill, under the pastorate 
of one Campbell, who was called to the charge of the 
church and duly installed as its pastor. Complainants 
further charge that in 1877, while Campbell was tempo- 
rarily absent from the charge by permission, the defend- 
ants, being a small minority of said church, began a series 
of unlawful acts and unchristian behavior in said church, 
and after the return of Campbell, in 1877, in a turbulent 
and boisterous manner, disturbed the congregation and 
denied worship in said church, for which three were con- 
victed of the offense of disturbing said congregation in 
their worship. 

That said defendants and their confederates, by illegal 
means and without authority, and contrary to the wish of 
a majority of the members, without notice or trial, pro- 
ceeded to expel your orators Young, Butler and Baker, and 
dropped from the diaconate your orators McNish, Bowles 
and McIntosh, and have assumed to elect Houston, Wright 
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and Hooker as trustees, and have deposed Campbell from 
the pastorate. That by reason of the continued inde- 
cent, boisterous conduct of defendants, your orators and 
a majority of members were forced to seek another place 
of worship, and have been deprived of the use and enjoy- 
ment of said church property. Your orators have re- 
quested defendants to give up said church property tothe 
management of orators, and to demean themselves in a 
more becoming manner; but this defendants refuse to do, 
but, on the contrary, continue to hold possession of said 
church, and have refused to permit orators to conduct or 
manage the affairs of said church and have refused to permit 
Campbell to officiate. The prayer is that defendants may 
be restrained from using said church and premises, that 
they may be decreed to surrender same to complainants, 
the legal trustees of said property, to be used by said 
First African Baptist Church, under the pastorate of Camp- 
bell; that the deacons may be reinstated ; that defendants 
be restrained from molesting the congregation in the use of 
said property. Also a prayer that defendants may be re- 
strained from interfering with or hindering the said con- 
gregation from using said building in their worship accord- 
ing to the tenets, rules and doctrines of the “ Baptist faith.” 
On the hearing of said cause, on demurrer made orally, 
without plea or answer, the court dismissed the same, on 
the ground “there was no cause of action or case set 
forth in said bill.” To this judgment complainants ex- 
cepted and assign the same as error. 

We cannot understand upon what principle the court 
based its decision in dismissing this cause under the facts 
set forth in this bill. Here were a number of complain- 
ants alleging that they were (a part of them) trustees, and 
all of them, officials of the First African Baptist Church, 
representing a majority of the membership of said church, 
who were recently in the peaceable use and possession of 
said church edifice, having control of its management, and 
worshiping under the ministry of a pastor duly elected 
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and installed, and that the defendants, by means unautho- 
rised and illegal, by conduct boisterous and unbecoming 
as Christians, have ejected complainants from said church, 
deposed their pastor, and continue to hold said edifice and 
premises illegally, contrary to the wishes of said complain- 
ants anda majority of said membership. We know not 
how these complainants can have redress for these alleged 
wrongs, only by an appeal to the courts. The question 
here sought to be settled and decided, is as to the use and 
possession of this property—who is legally entitled to its 
use and enjoyment as between these conflicting claimants, 
the representatives of these two church factions. We 
think the principle in this case is recognized and decided 
in the case of Bouldin vs. Alexander, 15 Wallace, 131. In 
the second head-note of that case, the court say: 

“ Although a withdrawal by one part of a church con- 
gregation from the original body of it and uniting with 
another church or denomination, is a relinquishment of all 
rights in the church abandoned—the mere assembling in 
a church (as ex. gr. the Baptist), where the congregational 
form of government prevails, of a majority of a congrega- 
tion, forcibly and illegally excluded by a minority from a 
church edifice in which as a part of the congregation they 
had been rightfully worshiping in another place—the 
majority thus excluded maintaining still the old church 
organization, the same trustees, the same deacons, is not 
such a relinquishment, and the majority through the civil 
courts may assert their right to the church property. 15 
Wallace, 131. 

In a congregational church (and such it is understood 
the Baptist church to be) “the majority if they adhere 
to the organization and the doctrines represent the church.” 
The question here sought to be decided, is as to which of 
these parties are entitled to the use, occupancy and enjoy- 
ment of this church edifice and premises—the question 
respects “temporalities” and “ temporalities” alone. Fur- 
ther, in 11 Heisk., 523, the court say: “A minority of 
a congregation seizing the temporalities of a church and 
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assuming to be the church, cannot change the relation of 
the church and attach it to another denomination against 
the will of the majority, excluded by force or intimidation 
from their rightful share in the control of the affairs of 
the church. The wrongful act of such a minority holding 
possession of the church is subject to be redressed by the 
courts.” U.S. D., vol. ix, 652. 

Although the civil courts will not, in case of persons ex- 
communicated by competent church authority, go behind 
that authority and inquire whether the persons have been 
regularly or irregularly excommunicated, the courts may 
inquire whether the expulsion was the act of the church, 
or of persons who were not of the church. 15 Wall., 131- 
g-40. When property is devoted to a specific doctrine 
the civil courts will, when necessary to protect the trust 
to which the property has been devoted, inquire into the 
religious faith‘and practice of the parties claiming its use, 
and will see that it shall not be diverted from that trust. 
13 Wall., 689. 

The right of the civil tribunals to interfere to protect 
beneficiaries in the use and enjoyment of their religious 
privileges in the use of church property, is recognized in 
the case of Harris et al. vs. Pounds et al., decided at 
September term, 1879, of this court. 

Questions have been made as to the parties to this bill 
set forth ascomplainants. We can only say, three of these 
parties complainant allege themselves to be trustees, ap- 
pointed by the superior court of Chatham county for this 
church, and they certainly have a right, prima facie, to 
represent the trust committed to them and to protect it 
from an improper and illegal diversion by others, as they 
allege. : 

But the other complainants claim to represent, as the 
officials of the church, a majority of its members. It has 
been settled where numerous parties have a common in- 
terest afew may sue representing the others. 16 How- 


ard, 288. 
Let the judgment of the court be reversed. 
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COLLINS ef al. vs. MCDANIEL & STRONG. 


The clerk of the superior court is liable for damages sustained by 
reason of his failure to perform, or the improper or negligent per- 
formance of, the duties required of him. 

(a.) A declaration alleged that the plaintiffs had had a case pending in 
the superior court, in which they had filed a bill of exceptions ; 
that the clerk, whose duty it was to certify and send up the record 
and bill of exceptions, with the intention to defraud them, did not, 
and would not, make out and transmit such papers in due time; 
that by reason of this default the case was dismissed; and that 
if it had not occurred, plaintiffs would have obtained a new trial, 
and recovered the amount of their claim : 

Held, that the allegations were sufficient, and a general demurrer 
thereto was properly overruled. 

(4,) That the plaintiffs in error did not compel the clerk by mandamus 
to send up the record, was not such negligence as would prevent a 
recovery for the default. F 


Officers. Damages. Negligence. Before Judge CLARK. 


City Court of Atlanta. December Term, 1879. 
Reported in the decision. 
HOPKINS & GLENN, for plaintiffs in error. 
ARNOLD & ARNOLD, for defendants. 
CRAWFORD, Justice. 


McDaniel & Strong brought suit in the city court of 
Atlanta to recover damages of the defendant, Collins, 
clerk of the superior court, and the securities on his 
official bond, for his failure to certify and send up the 
record and bill of exceptions to the supreme court ina 
case in which they were the plaintiffs and one Baugh, 
superintendent of the Western and Atlantic Railroad, 
defendant, within the time prescribed by law, and for whieh 
reason alone they allege that the writ of error was dis- 


missed, and they thereby damaged five thousand dollars. 
v 66—13 
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The defendants demurred to the declaration because it 
set forth no legal cause of action against them, which de- 
murrer was overruled by the court, and they excepted. 

An examination of the counts in plaintiffs’ declaration 
shows the allegations to be that the defendant, as clerk 
of the superior court, whose duty it is to certify and send 
up the record and bill of exceptions as required by law, 
contriving and intending, craftily and subtly, to deceive 
and defraud the plaintiffs, did not, and would not, make 
out a copy of the bill and a transcript of the record and 
send up the same to the proper term of the supreme 
court, as required by law, but wholly refused and neglect- 
so to do till after the time in which he could legally per- 
form the duties, by reason of which negligence, craft and 
default, and for no other cause, the suit of the plaintiffs 
was dismissed, when, if the same had been heard upon 


. its merits, a hew trial would have been awarded them, 


and that they would have recovered the amount of their 
claim, as under the law and evidence they were entitled 
to do. 

The clerk, under the law, is liable for an injury sustain- 
ed by any person by reason of his failure to perform, or 
by the improper or negligent performance of any of the 
duties required of him by law. Code, $160. 

If a cause of action is, therefore, set out in the declara- 
tion, a general demurrer thereto should be overruled. 

It was, however, insisted on the argument, that it 
should have been averred that there was no negligence 
on the part of the plaintiffs which tended to consummate 
the injury. In this connection $4264 of the Code was in- 
voked to show that the plaintiffs might, upon petition to 
the supreme court, or the judge of the superior court, 
have compelled the clerk in this case to a performance of 
his duty by mandamus, and unless this was done, and an 
allegation thereof made, it showed such want of dili- 
gence on the part of the plaintiffs as made the case de- 
murral¥:. This was an act intended to regulate the man- 
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ner of bringing cases to this court, and fo add to the power 
of the plaintiff in error to compel the clerk to discharge 
this official duty, but it was never contemplated that it 
was to be used as a shield to justify him in negligently 
failing and refusing to perform his official duty in sending 
up to this court all the papers necessary to a proper ad- 
judication of the case. 

The law requires, before the clerk can enter upon the 
duties of his office, that he shall give bond and security 
for the faithful performance thereof, and for any breach 
of its condition he is liable thereon to any one who may 
be injured by such breach. 

When suit is, therefore, brought against him for in- 
juries alleged to have been sustained by reason of his 
wilful negligence and refusal to discharge the duties im- 
posed upon him by law, shall it be held a good reply for 
him to say, that the allegation is true, but that, as you 
did not seek a mandamus against me and force me to dis- 
charge my duty, such a want of diligence on your part 
relieves me of all liability? We do not so construe the 
law. 

Judgment affirmed. 


THE ATLANTA AND CHARLOTTE AIR-LINE RAILWAY 
COMPANY vs. SMITH, administratrix. 


. Where the exception is to the refusal of the court to grant a new 
trial, the brief of evidence may be brought up to this court.as part 
of the record; but it must be referred to in the bill of exceptions, 
or the writ of error will be dismissed. 

. Where the date of the clerk’s certificate to the bill of exceptions is 
prior to the date of the judge’s signature, it will be dismissed. 


Practice in the Supreme Court. At September Term, 
1880. 


To the report contained in the decision it is only neces- 
sary to add, that the signature of the judge to the bill of 
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exceptions bears date June 10, 1880, while the clerk’s 
certificate is dated June 1, 1880. 


H. K. McCay, for plaintiff in error. 


HOPKINS & GLENN, for defendant. 
JACKSON, Chief Justice. 


1. In the above stated case no testimony was con- 
tained in the bill of exceptions, and no reference whatever 
made to any brief thereof in the record—the cause being 
brought up on the refusal of the court to grant a new 
trial—whercupon it was adjudged, on the ruling in 61 
Ga., 492, and the case of Myers vs. Way & Olmstead on 
the minutes of this court, at the February term, 1879, 
vol. 12, page 448, that the writ of error be dismissed for 
non-compliance with section 4253 of the Code. 

2. It also appears that the bill of exceptions is not 
properly certified by the clerk below. 

Writ of error dismissed. 


CHERRY vs. SINGLETON. 


That a security has paid a part of the amount due ona 7. fa, does 
not give him the right to control the same so as to reimburse him- 
self. His rights are secondary to those of the holder of the 7. fz., 
and in order to control it without the consent of the latter, he must 
comply with the requirements of section 2155 of the Code. 

(@2.) Nor does the fact that a transferree, who had bought property 
from the principal debtor, has purchased the 7. fa. to protect such 
property, authorize equitable relief. 


Principal and security. Equity. Executions. Sub- 
rogation. Before Judge SIMMONS. Bibb Superior Court. 
October Adjourned Term, 1879. 


Reported in the decision. 
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R. K. HINES; WHITTLE & WHITTLE, for plaintiff in 
error. 


LANIER & ANDERSON, for defendant. 


CRAWFORD, Justice. 


Wm. R. Singleton, the defendant in this bill, in the 
year 1875, bought a fi. fa. against Job H. Cherry, princi- 
pal, and Wm. A. Cherry, security, which had been issued 
in March, 1868. Wm. A. Cherry, the security, had paid 
for his principal on this 7. fa. the sum of $302.50. 
Claiming the right to reimburse himself, he procured 
George F. Cherry, the sheriff, to levy Siugleton’s fi. fa. 
upon a house and lot of Siugleton, upon the ground that 
Job H. Cherry was the owner thereof in 1867, when the 
judgment was obtained. 

Singleton filed an affidavit of illegality to that proceed- 
ing by Wm. A. Cherry, and Cherry thereupon filed this 
bill against Singleton. He sets forth that in November, 
1867, the date of the judgment, his principal owned this 
property ; that he sold it to Singleton in 1874; that the 
plaintiff in the 7. fa. being about to press the same, he pro- 
cured one Collins to buy it, and to whom he paid the sum 
above stated; that in 1875 Singleton bought the 7. fa. 
from Collins, paying him the principal and interest due 
thereon, less the amount before that time paid by himself 
as the security, which amount was then, and still is, 
legally due and unpaid. It was to collect this amount 
that he ordered the sheriff to levy upon the house and 
lot, as in law he had a right todo. The said levy having 
been stopped by illegality, and Job H. Cherry being in- 
solvent, he files this bill to subject the said house and lot 
to the payment of the said ff. fa., and out of the pro- 
ceeds thereof to return to himself the amount which he 
has paid, with interest thereon from the time of its pay- 
ment. And to that end prays a decree, as well as that 
the said Singleton be perpetually enjoined from trading 
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the said fi. fa., or keeping the same open, or using it 
against him, and that the same be canceled as to him. 

By amendment to the bill, it is alleged that this house 
.and lot had been levied upon when defendant bought it 
by the owner of the f. fa., but no effort has been made 
to sell it, and that defendant had notice of the same 
when he bought, as well as of the insolvency of Job H. 
Cherry, and that complainant had received neither money 
nor other thing to indemnify him for the sum which 
he had paid. At the hearing the foregoing bill, on mo- 
tion of counsel for defendant, was dismissed for want of 
equity, and complainant excepted. ; 

The equity of the bill appears to rest upon the fact 
that complainant, though a defendant in the execution, 
because he as security has paid a part of the same, that 
he thereby becomes a co-plaintiff, with the right to take 
control of the f#. fa. to reimburse himself. His rights 
therein are secondary, and when he has complied with 
his own liability to the owner, then he will be subrogated 
to his rights, and not before, unless by his consent. Sec- 
tion 2155 of the Code declares how, and in what manner, 
his rights are to be enforced. 

Nor does the fact that the transferee has bought the 
fi. fa. to protect his property, authorize a court of equity 
to intervene and change a positive rule of law. 

There was no equity in the bill, and the same was 
properly dismissed. 

Judgment affirmed. 


MAY vs. HUNTINGTON. 


Those who enter a court of equity to ask relief must come with clean 
hands. Therefore, where a wife filed her bill against one who 
claimed land under a sheriff’s sale thereof as her husband’s prop- 
erty, and from whom she and her husband had since rénted, to 
enjoin him from dispossessing them on the ground that the prop- 
erty was her separate estate; and where the bill and exhibits 
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showed that her claim rested on a voluntary conveyance from her 
husband, made after the debt under which the sale took place was 
contracted, for the purpose of defrauding his creditors, an injunc- 
tion was properly refused. 












Equity. Injunction. Husband and wife. Before 
Judge UNDERWOOD. PolkCounty. At Chambers. May 
21, 1880. 










Reported in the decision. 


M. M. TIDWELL; C. G. JANES, for plaintiff in error. 





Ivy F. THOMPSON, by E. N. BROYLES, for defendant. 







SPEER, Justice. 





The plaintiff in error, as complainant, filed her bill for 
injunction, relief,etc., in Polk superior court, alleging the 
following facts: 

That at the August term, 1875, of said court, the 
Cherokee Iron Company obtained a judgment against her, 
husband, Henry May, on a debt due for rent of land for 
the year 1873. That a fi. fa. from said judgment was’ 
levied on a house in Cedartown and twenty acres of land 
known as the “ Waddell place,” as the property of her 
husband; that he had no interest in said property, but 
the same “was her separate property.” The property 
was sold at public outcry and bid off by A. G. West, and 
he received a deed to same. That, after this, in consider- 
ation of the fact that her husband was indebted to said 
West other sums, and to perfect the title of West to said 
premises, she executed to him a deed to the property. She 
claims that this “ separate property ” was not bound for her 
husband’s debts. She alleges further, that she and her 
husband rented the property from West in 1879. In, 
1880 West conveyed the property by deed, and all other 
claims he had against complainant and her husband, to 
Huntington, the defendant. In February, 1880, Hunting- 
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ton sued out against her husband and herself a warrant 
as tenants holding over, and is seeking to eject them from 
the possession of the premises. Complainant alleges said 
warrant is proceeding illegally, because “neither West nor 
any one claiming under him has any interest in said prem- 
ises."’ She alleges from her poverty she is unable to give 
the bond and security required by the statute to arrest 
eviction, and seeks an injunction to restrain defendant 
from enforcing said warrant, and also for a decree setting 
aside the sale by the sheriff, the deed to West, also the 
deed by complainant to West, the deed from West to 
Huntington, and for general relief. 

To this bill complainant exhibits certain copy deeds. 
Among them is one signed by herself, dated 30th August, 
1877, conveying the premises in dispute, for love and 
affection, to her husband. In this deed there is a recital 
by her as follows, touching this property: ‘“ Said property, 
or land, having been, on the 21st July, 1874, conveyed by 
deed to me by Henry May, to avoid the payment of his 
.just debts.”” She also exhibits a copy of a deed ‘made by 
her husband, Henry May, to West, dated 31st August, 
1877, to these premises, the consideration expressed $1,000, 
and said deed ratified and confirmed by complainant’s 
signature. 

From this record it appears that the house and prem- 
ises which the complainant seeks to hold possession of 
against this warrant, belonged to her husband in 1874, 
when the debt due to the Cherokee Iron Company was 
in existence, and from her own recitals in the deed (ex- 
hibited to her bill), she admits that Henry May, her hus- 
band, conveyed to her “ to avoid the payment of his honest 
debts.” It appears further that this property was sold 
under the Cherokee Iron Company’s fi. fa.; that complain- 
ant has, since said sale, conveyed to her husband, and 
joined him in conveying to West, under whom defendant 
holds; that in 1879, both complainznt and her husband 
rented of West the premises. With all these conveyances 
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and recitals and acts, so damaging to her claim as to this 
being her “separate property,” based as it is, by her own 
admission, on a voluntary fraudulent deed executed to her 
by her husband, we can see no error or abuse of discre- 
tion on the part of the chancellor below in refusing this 
injunction. Those who come into a court of equity must 
come with clean hands, and not expect the aid of this 
court to protect them inthe possession of property which, 
according to their own solemn admission, is held under a 
title fraudulently made “to avoid the payment of honest 
debts,” and more especially when such title is asserted in 
opposition to one who holds under a sheriff's sale, made at 
the instance of a creditor whose debt was in existence, 
and which this fraudulent conveyance “sought to avoid.” 
Let the judgment of the court below be affirmed. 


DUNLAP vs. HOOPER. 
o 

1. The suit being upon an open account, and the defense being that 
the goods were purchased by the defendant’s father and should have 
been charged to him, evidence of the plaintiff's clerk that the de- 
fendant proposed to him to open an account, that the witness replied 
that he would seé the plaintiff about it, that he did see the plaintiff . 
who authorized him to let defendant have the goods desired, was 
admissible, although such authority was given in the absence of the 
defendant. 

(a.) Had such evidence been rejected, it would not have altered the 
result in this case. 

2. The plaintiff's books were admissible to show to whom the goods 
were in fact charged. 

(a.) They were also admissible to show the sale of some of the goods, 
which was made and entries thereof written by the plaintiff himself ; 
the books having been proved to be books of original entry and cor- 
rectly kept, that the plaintiff had a clerk would not render such en- 
tries inadmissible. 

(4.) Nor were they rendered inadmissible by the fact that the books 
had formerly been used by a firm of which plaintiff was a member, 
and after the retirement of the other partner, had continued to be 
used by the plaintiff. Nor does it matter that they were identified 
bya clerk, and not by the plaintiff himself. 





212. SUPREME COURT OF GEORGIA. 


Dunlap vs. Hooper. 





. Where one opened an account for groceries to be furnished to his 
father, the duty was upon him to notify the grocer when he refused 
to be longer responsible, and was not on the latter to refuse further 
credit without additional authority. 


Evidence. Debtor and creditor. Contracts. Before 
Judge CLARK. City Courtof Atlanta. December Term, 


1879. 


Hooper sued Dunlap on an open account. The prin- 
cipal point at issue was whether the goods which formed 
the basis of the suit should have been charged to the 
defendant or his father. Among other things, the defend- 
ant testified as follows: 

“Sometime in March, 1875, I went to Hooper’s store, 
and there met Crawford, the clerk; I told him I wanted to 
buy a small bill of goods, for which I would settle next 
pay-day, which then was the first of the month. I got 
some of the goods and then sent some of the family to 
get the others, and paid for them by sending the money 
through my father, which was at different times.” There 
was testimony to the effect that the members of the family 
continued to call for goods, which were charged to defend- 
ant. Some of them were sold and charged by the plaintiff 

‘himself, others by his clerks. The original books, identi- 
fied by a clerk, were admitted, over objection of defend- 
ant’s counsel, to show to whom the goods were in fact 
charged. These books had been used by the former firm 
of Fuller & Hooper, and after Fuller’s withdrawal, Hooper 
continued to use them. 

A witness (Crawford), who was a clerk of the plaintiff, 
was allowed to testify, over objection of defendant’s 
counsel, that the defendant proposed to open an account 
at plaintiff's store, that the witness replied that he would 
see the plaintiff about it, which he did, and received 
authority to allow the account to be opened. This was 
in the absence of the defendant. 

The court charged as follows, and refused to charge to 
the contrary : 
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“ But if he (defendant) opened an account with plaintiff 
and made a settlement or payment, defendant would 
nevertheless be bound, unless he notified plaintiff that he 
would be responsible for no more, and not to continue to 
charge said account in his name.” 

The jury found for the plaintiff. Defendant moved for 
a new trial, and alleged the above rulings as errors. The 
motion was overruled, and he excepted. 


E. A. ANGIER, for plaintiff in error. 


H. C. Erwin; H. H. TUCKER, Jr., for defendant. 


JACKSON, Chief Justice. 


John W. Hooper brought suit against Henry C. Dunlap 
on an account. The main question at issue seems to have 
been to whom was the credit for these goods given? * They 
were bought for the father of defendant and his family, 
and as alleged by plaintiff, at the special instance and 
request of the defendant, who diregted them charged to 
him, which was done. On the other hand the defendant, 
whilst admitting that he had authorized certain goods to 
be so bought and charged, denied that he had authorized 
these to be charged to him. 

Under charge of the court, the jury found for the 
plaintiff, and defendant excepted to the refusal of a new 
trial on various grounds alleged in the motion therefor. 

Those grounds of error insisted on by the plaintiff in 
error here, will be considered by us serzatim. 

1. The first is, that the court erred in allowing Crawford, 
a clerk of Hooper, to testify that Hooper told him to let 


_. Henry C. Dunlap have the groceries, it not being in the 


presence of Dunlap. This testimony was admissible. 
Dunlap had proposed to Crawford to open the account, 
and Crawford had told him he would see Hooper about 
it. and when he did see him, Hooper authorized him to 
open it and said to him to let Dunlap have the groceries. 
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Crawford swears positively that Dunlap authorized him 
to open the account against him; and even if the part 
objected to had been rejected, it would not have helped 
the defendant—its going to the jury did him no harm. 

2. The next objection to the testimony is to the books. 
The court certifies that they were admitted to show to 
whom the credit was given when the goods were bought, by 
showing to whom charged at that time. Day-book and 
ledger were both admitted, and both showed that the 
goods were charged to Henry C. Dunlap. We think, with 
the presiding judge, that both were admissible for that 
purpose. Indeed the day-book was admissible to show 
the correctness of part of, the account, the foundation 
being laid that it was the book of original entries, and that 
plaintiff kept correct books. Some of the entries were 
made and the goods sold by the plaintiff, and as to them 
it was admissible to introduce the books. It makes no 
difference who proved that they were the books of orig- 
inal entries, the clerk or hisemployer. Nor does it matter 
that the books were first used by Fuller & Hooper, and 
Fuller retiring, Hooper then used them. 

3. Nor do we see any error in the refusal to charge as 
requested, and the charge as given. It was for Henry C. 
Dunlap, after he opened the account, to have it stopped 
by notice to Hooper, if he did not mean to be longer 
responsible, and not for Hooper to refuse to let the account 
go on as it began without additional authority from Dun- 
lap. And such is the point of difference between the 
charge as given and as refused. 

The evidence is sufficient to support the verdict, the 
case was fairly submitted on the main controlling ques- 
tion, and in such cases this court does not interfere. 

Judgment affirmed. 
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STUCKEY vs. CARLETON. 


. Where a plaintiff brought his action for forcible entry and detainer, 
and it appeared that he was in possession of only a small part of 
the land, that defendant bought the part in dispute and claimed 
title to it for several years, that the lines had been laid out and 
plaintiff had recognized his rights in the land, and that defendant 
used no other violence or force than causing rails to be split and 
fences erected, and refusing to desist therefrom, a verdict for the 
defendant was required by the evidence. ‘ 

. The summary remedy of forcible entry and detainer was never 
intended to test title or to prevent trespass; the only facts to be 
inquired of by the jury are the possession and the force; they are 
not to inquire into the merits of the title on either side. 


Forcible entry and detainer. Title. Actions. Before 
Judge LAwson. Wilkinson County. At Chambers. 
March 19, 1880. 


To the report contained in the decision it is only neces- 
sary to add that Stuckey brought his action of forcible 
entry and detainer against Carleton, and on the trial the 
jury found for defendant. Plaintiff petitioned for a 
certiorart, which was refused, and he excepted. 


J. W. LINDSEY; O. BOWER, by brief, for plaintiff in 
error. 


F. CHAMBERS, by brief, for defendant. 


CRAWFORD, Justice. 


This case is brought by the plaintiff in error before this 
court upon the refusal of the judge below to sanction a 
petition for certiorarz. 

The grounds upon which he sought this writ were: 

1. That upon the trial of the case, which was one of 
forcible ertry and detainer, the justice allowed the de- 
fendant, while testifying as a witness, to relate what 
Stuckey, the party suing out the warrant, had told him, 
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the defendant, in reference to the advice which was given 
him by his alleged counsel, ‘Chambers and Lindsey, and 
then to repeat what each one of those parties told him, 
the defendant, contradicting such statement, and argu- 
ing therefrom that he, Stuckey, was unworthy of belief. 

2. Because the court allowed defendant's witness, Gal- 
limon, to testify that he considered himself in possession 
of the land about the year 1863, he being a party through 
whom the defendant claimed possession. 

3. Because the jury trying the case found contrary to 
law and evidence, and without evidence sufficient to sus- 
tain the verdict. 

1. Forcible entry is defined to be, the violently taking 
possession of lands and tenements with menaces, force 
and arms, and without the authority of law. 

An examination of the testimony submitted in sup- 
port of the warrant, shows no possession of that land by 
the party complaining, which was alleged to have been 
forcibly entered. It only goes to the extent of showing 
that the plaintiff was in possession of a very inconsider- 
able part of the lot, and it wholly fails to show that the 
defendant entered upon that part about which the con- 
troversy exists violently, with menaces, force and arms, 
and without authority of law. On the contrary, it ap- 
pears that the defendant claimed ownership from 1877, 
that very soon after he purchased it the lines were run; 
and it was found that plaintiff's mill was on the line, 
when he removed it, and, upon notice by the defendant, 
ceased to cut and use timber from the land, evidently 
recognizing defendant’s rightstherein. About the last of 
February, 1880, the defendant went upon the land with 
his hands, commenced splitting rails and fencing the 
same, but it does not appear that there was any force or 
violence used in the manner of his entry. 

It is true that when he was ordered off the land by the 
wife of the plaintiff, he refused very positively to go, and 
asserted his right to the possession. 
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The testimony, in our judgment, was not sufficient to 
authorize a verdict for the plaintiff, as he failed to show 
such possession as was necessary to maintain his warrant, 
and such violence and unlawful entry as the statuteere- 
quires. Failing, therefore, on this most material part of 
his case, the other grounds of error alleged can in nowise 
change the result. . 

2. This summary remedy of forcible-entry and detainer, 
was never intended to test title or to prevent trespass. 
The only facts to be inquired of by the jury; says the 
law, shall be the possession and the force, but they shall 
have no power to inquire into the merits of the title on 
either side. 

We do not see that the judge erred in his refusal to 
sanction the petition for certiorart. 

Judgment affirmed. 


McMAHON ¢é al. vs. THE MAYOR, ETC., OF SAVANNAH. 


City laws requiring the registration of voters at municipal elections, 
providing for the manner thereof, the giving of certificates of regis- 
tration aud the keeping of lists, and authorizing the presiding 
magistrates to administer an oath that the voter has registered, are 
not in ‘conflict with the constitutional provisions prescribing , the 
general qualifications of voters. These municipal laws do not add 
new qualifications to the voter, but are regulations designed to 
secure the duty citizens may owe the municipal government and to 
protect the purity of the ballot. 

(a). There is no violation of the constitution in the act of the legisla- 
ture whereby the authorities of the city of Savannah are allowed 
to collect and apply to constitutional objects the poll-tax of muni- 
cipal voters. 


Municipal corporations. Constitutional law. Elections. 
Before Judge FLEMING. Chatham Superior Court. De- 
cember Term, 1880. 


Reported in the decision. 
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Gro. A. MERCER; A. P. & S. B. ADAMS, for plaintiffs 
in error. 


‘J. R. SAussy; H. C. CUNNINGHAM, for defendants. 


SPEER, Justice. 


McMahon e¢ a/. filed their bill in Chatham superior court, 
alleging that they are citizens of the city of Savannah, 
and of the county and state aforesaid, are tax-payers of 
said city, and some of them owners of taxable property 
in said city to a large amount. 

They also allege that they are duly qualified and enti- 
tled to vote at elections for mayor and aldermen of said 
city. They show that the constitution of the state of 
Georgia declares that every male citizen of the United 
States, twenty-one years of age, who has resided in the 
state one year next preceding the election, and six months 
in the county in which he offers to vote, and shall have 
paid all taxes required of him, and which he may have 
had an opportunity of paying agreeably to law, except 
for the year of the election, shall be deemed an elector. 
That said constitution further provides, that the general 
assembly may provide from time to time, for the registra- 
tion of all electors, that laws of a general nature shall have 
uniform operation, and that no special law shall be enacted 
in any case for which provision has been made by an ex- 
isting general law, that local and private acts passed for 
the benefit of cities, not inconsistent with the supreme 
law nor with said constitution, shall have the force of 
statute law, and that all legislative acts in violation of 
said constitution are void. 

Complainants allege that the mayor and aldermen of 
the city of Savannah, claim the right to add to the qual- 
ifications of an elector provided by the constitution of 
Georgia as aforesaid, the additional qualifications for an 
elector, at general elections for mayor and aldermen in . 
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said city that such voter shall have made all legal returns 
required by the ordinances of said city, and shall have 
been registered according to law. 

Complainants further allege that said defendant, 
through its officers and agents, and particularly through 
its clerk of council, is: now engaged in enforcing against 
your orators, and other citizens and tax-payers, said illegal 
qualifications and requirements, claiming the right to do 
so under the charter of said city, as amended by an act 
of the general assembly of Georgia, approved August 7th, 
1872; said act provides that said clerk shall open a list for 
the registration of voters, to remain open from the first 
Monday in July until the first Monday in December, till 
2 o'clock, P.M. It is made the duty of such clerk, upon 
the application in person, and not by proxy, of any person 
entitled to vote in said city, as required by said city 
charter, and by said defendant, to register the name of 
such person, age, occupation or business, and place of resi- 
dence; and further, the applicant shall pay to such clerk, 
for the city treasurer, the sum of one dollar in lieu of 
poll-tax, and shall receive from said clerk a certificate of 
his registration, upon the production of which he shall 
be entitled to vote, and not otherwise. And further, said 
clerk may, in any case, administer an oath to the appli- 
cant, touching his right to be registered. Said clerk is 
required to publish a list of the names in one of the 
gazettes of the city of Savannah; also, to affix said list 
at the Court House door, and Exchange, and to furnish 
the magistrates presiding at the election for mayor and 
aldermen, a list of the names as aforesaid. 

And said magistrates are authorized to administer to 
any person attempting to vote an oath containing, among 
other things, the averment that such voter has duly 
registered as aforesaid, which it is alleged differs essen- 
tially from the oath prescribed for voters by the constitu- 
tion of Georgia. It is further alleged that said registration 
and production of said certificate are made essential 

v 66—14 
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qualifications of the right to vote, and that any person 
voting or attempting to vote, who is not so qualified is 
subjected to a criminal prosecution, and subjected to be 
committed instantly, by the presiding magistrate, to the 
common jail. 

It is further charged that said election law is manifestly 
inconsistent with the constitution of Georgia, and pre- 
scribes qualifications for electors not authorized in said 
constitution, and that said provisions have been repealed 
by said constitution ; and said law will disfranchise lawful 
voters under the constitution, and deprive them of their 
right to vote. . 

Notwithstanding the facts set forth, the said defend- 
ants and their clerk, are now engaged in carrying out said 
illegal requirements, and insist that before any legal voter 
under the constitution of Georgia can be allowed to vote 
at the approaching election for mayor and aldermen, to 
be held in said city of Savannah on the third Tuesday in 
January next, he must first register his name, pay a registra- 
tion tax, be prepared to exhibit his certificate of registra- 
tion, and to take the oath as aforesaid. It is further 
alleged that the defendants cannot legally collect the 
poll tax and pay the same into the city treasury. Com- 
plainants insist that they and all other voters and tax- 
payers, will be subjected to annoyance and expense of a 
criminal prosecution, if they insist upon their rights as 
electors under said constitution; that the said officers of 
said city who superintend and manage the election are 
without means, and’ could not respond in damages to 
your orators for refusing to receive their votes. 

Further, it is averred, to prevent a multiplicity of suits, 
and to obtain adequate relief and protection, a resort to 
equity is necessary. 

That they are property owners and tax-payers, interested 
in the legal and proper appropriation of all moneys in 
the city treasury; that defendants have no right to use 
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public moneys contributed by tax-payers to carry out any 
such illegal act; that carrying out this act is causing great 
expense in publishing, printing, purchasing books, etc., 
and that large sums are being misappropriated for this 
illegal purpose. 

Complainants charge an open violation of said law of 
registration—that many of said applicants do not, and 
are not required to, pay said clerk the registration tax ; 
certificates are not being delivered by said clerk as required 
by said act, but parties desiring to control the result of 
the coming municipal election have been and are still 
presenting names of persons alleged by them to be qual- 
ified voters, and said clerk is filling up certificates of regis- 
tration, without requiring them to pay the registration 
fee, with the view and intention of delivering the same at 
some future day, prior to said election, not to said appli- 
cants, but to parties so furnishing said names. It is 
alleged said practice is contrary to the manifest spirit 
and intention of said act, and leads to gross frauds and to 
the defeat of the popular will. 

The prayer is not only for a subpena, but also for an 
injunction directed to defendants, its officers and agents, 
and to the clerk, enjoining them and each of them 
from further carrying out, or attempting to enforce 
or carry out in any way, said illegal election law and sys- 
tem of registration; from printing books and tickets and 
lists of said registered persons, and from expending any 
of the public moneys in carrying out said law, etc., and 
from furnishing to managers who will preside at said elec- 
tions any list of the names of registered persons, and to 
restrain the delivery of any certificates of registration in 
the hands and control of defendants, etc. 

To this bill defendants filed a general demurrer, and 
also their separate answers, which it is not necessary for 
our purpose we should set forth. 

The bill, with the affidavits, answers, exhibits, etc., was 
submitted to the consideration of the presiding Judge, 
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on application for an injunction, and who refused said 
injunction and passed the following order: “On the hear- . 
ing upon the rule to show cause why an injunction should 
not issue this day had, it being the opinion of the court 
that the city registration law is valid and constitutional 
and still of force, upon this ground alone, and without 
passing upon the effect of the affidavits submitted, it is 
considered and ordered by the court that the injunction 
be, and the same is hereby, denied and refused.” 

To which decision complainants excepted and assign 
the same as error. 

It will be seen from the judgment pronounced by the 
court below, he limits it strictly to the question made as 
to the constitutionality and present force and validity of 
the registration law as referred to in complainants’ bill, 
and against the enforcement of which the injunction was 
sought, and in our review of said decision we alone feel 
called upon to review the judgment -pronéunced and ex- 
cepted to. 

“ All legislative acts in violation of the constitution 
are void, and it is the duty of the judiciary so to declare.” 
But in considering and passing upon the question of the 
constitutionality of a law, the rule is too well established 
and settled to be departed from, “that it must be made 
to appear that the statute, before it is declared inoperative- 
for that cause, must be ‘ p/ainly and palpably’ in violation 
of the constitution.” 8 Ga., 210. 

Again, “ The solemn act of the government will not be 
set aside by the courts ina doubtful case.”” The incom. 
patibility or repugnancy between the statute and the 
constitution must be “clear and palpable.” 9 Ga., 253. 

Guided by this rule, we are to inquire whether these 
registration laws complained of are “ plainly and palpa- 
bly” in violation of the constitution of 1877. 

The constitution declares: “That every male citizen of 
the United States (except as hereinafter provided) twenty- 
one years of age, who shall have resided in the State 
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twelve months next preceding the election, and shall 
have resided six months in the county in which he offers 
to vote, and shal] have paid all taxes which may hereafter 
be required of him, and which he may have had an op- 
portunity of paying agreeable to law, except for the year 
of the election, shall be deemed an elector.” 

Further, in article 12, paragraph 4, of the same instru- 
ment, it is provided: ‘That local and private acts passed 
for the benefit of counties, cities, etc., not inconsistent 
with the supreme law, nor with this constitution, and 
which have not expired, nor have been repealed, shall 
have the force of statute law.” 

It is insisted by the plaintiffs in error that the registra- 
tion acts complained of are inconsistent with and viola- 
tive of the constitution in this: that they impose upon 
the elector inthe municipal elections “ gualificattons” not 
required by the provision of the constitution quoted. 
And hence, that the said registration acts are void, and 
their enforcement ought to be enjoined. It might be 
gravely questioned, whether the framers of the constitu- 
tion intended to apply the qualifications therein pre- 
scribed to those who vote in municipal elections. But it 
is not necessasy we should decide this question, in the 
view we take of this case. 

1. It is complained that the registration acts require, in 
addition to the qualifications prescribed by the constitu- 
tion, also that the electors shall have made all returns 
required by the ordinances of said city and that shall 
have been required according to law. 

2. That a tax of one dollar was required to be paid in 
lieu of poll-tax. 

_ 3. They were required to take an oath before the clerk. 

4. The clerk was required to publish a list of those 
registered and to furnish lists to the presiding magistrates. 

These, it is contended, are additional qualifications 
prescribed that are violative of the constitution. 

These, in our opinion, are statutory regulations designed 
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to secure the discharge of duties citizens may owe the 
municipal government and to protect the purity of the 
ballot. It is adding no new qualification “and is consti- 
tutional if it does not amount to a denial or evasion of 
the right conferred by the constitution.” | 

The new requirement of a registration has been held 
not to be the addition of a qualification “to an elector.” 
Cooley Const. Law, 601; 28 Iowa, 257; 12 Pick, 485; 
4 lowa, 304. It is but a means of carrying out the 
registration law, and is strictly in unison with its pur- 
poses, which are to provide forthe proper designation 
and ascertainment of a voter in municipal elections. 
While it may not be, and is not, in the province of the 
legislature to prescribe a new gualification for an elector, 
it certainly is within the scope of their authority to 
regulate the mode and manner of conducting elections, 
for the purpose of securing a fair and legal result at the 
ballot-box. 

If it isnot competent for the legislature to provide regu- 
lations for the conduct and management of municipal 
elections—deyona requiring the electors to be clothed with 
the constitutional qualifications—then there would be an 
end of all municipal government, for evegy qualified voter 
of the county could vote at the municipal election. If 
registration is a new qualification, as is contended for, 
so would residence in the corporate limits be, and each be 
violative of the constitution. To surrender the municipal 
governments of the state to the consequences of such 
a construction of our constitution would be effectually to 
destroy them. 

We cannot see how the registration acts of the city 
may not be consistent with the power granted the legis- 
lature to pass a general law on the subject of registration, 
as contained in the constitution. The mere grant of this 
power generally, we cannot see how it repeals the power 
once exercised in behalf of the city of Savannah. Mu- 
nicipal corporations form an exception to the rule which 
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forbids the legislature to delegate any of its powers to 
subordinate subdivisions. Restraints on the legislative 
power of control must be found in the constitution of the 
state or they must rest alone in the legislative discretion. 
If the legislative’ action in these cases operates injuri- 
ously to individuals, the remedy is not with the courts. 
They have no power to interfere, and the people must be 
looked to to right, through the ballot box, all their wrongs- 
Cooley, 192-3, 167; 5 Ga., 194; 2 Rawle, 374; 8 Ga., 
210-16; 16 /é., 102. 

The imposition of a poll-tax of one dollar, to be paid 
at the time of registration, is simply the payment of the 
usual poll-tax due by the citizen, and which the state 
allows the city government to collect through its officials: 
and for which the state gets credit in the distribution of 
the school fund to Chatham county. It is a tax zmposed 
by the state, for educational purposes, and collected by 
city officials under this local law enacted by the general 
assembly. 

In any view we can take of thisamendatory act of 1872, 
of the charter, we can see no antagonism between it and 
those provisions of the constitution “prescribing the 
qualifications of electors,” and seeing no inconsistency 
between these enactments and the constitution, we do 
not see “why this local law enacted for the benefit of 
the city” of Savannah, “not being inconsistent with the 
supreme law, or with the constitution,” and not having 
expired, or been repealed, “is not of full force as statute 
law,” as the constitution declares. 

Whatever may have been the evidence before the 
court of the wrongs and frauds alleged to have been per- 
petrated upon the tax-payers of the city by the enforce- 
ment of these registration acts, we can only say the 
court below pronounced no judgment on the issues therein 
presented, and we are not called upon to review the same. 

We can only add that the !egislature, and not the 
courts, are invested with the discretion of determining 
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what laws are promotive.of the public morality, or other- 
wise, and so long as those laws are not “plainly and pal- 
pably” violative of the constitution, the courts must 
recognize and uphold them. Such abuses must be cor- 
rected by an appeal to the people at the ballot-box— 
courts have nothing to do with the wisdom, policy or 
expediency of alaw. These are matters purely of legis- 
lative deliberation and cognizance. ; 
Let the judgment of the court below be affirmed. 


JAFFRAY & COMPANY vs. PURTELL. 


A declaration in attachment was filed after the first term and notice 
given to the defendant.. At the next term the attachment was dis- 
missed, but without prejudice to the proceeding on the declaration. 
On the same day a general judgment was entered against the de- 
tendant by default, a 7. fa. issued and was levied: 

Held, that a judgment could not be taken at that term; one so taken 
was a nullity, and the levy thereunder was properly dismissed. 


Attachment. Judgments. Before Judge HILLYER. 
Fulton Superior Court. September Term, 1879. 


Reported in the decision. 


ARNOLD & ARNOLD; HOKE SMITH, for plaintiffs in 
-error. 


W. I. HEYWARD, for defendant. 
CRAWFORD, Justice. 


The record in this case shows that the plaintiffs in error 
had sued out an attachment against Purtell & Carroll, 
which had gone into execution, and been levied upon cer- 
tain land, which was claimed by Mrs. Purtell. When this 
claim case came on to be tried, after the plaintiffs in 7. fa: 
had introduced their testimony and closed, the claimant 
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sh wed by the record in the attachment case, that the 
same had been issued and made returnable to the April 
term, 1876 of Fulton superior court; that on the twelfth 
day of September following, a declaration in attachment 
was filed; on the 16th of the same month notice was 
served on the defendants, and that at the said Septemer 
term of the said court the attachment was dismissed, and 
ori the same day a general judgment was taken against 
the defendants by default. 

Upon this testimony, the counsel on both sides sub- 
mitting its legal effect to the judge, he dismissed the levy, 
and that ruling is assigned as error. 

The question made, therefore, is whether the judgment 
taken under the facts stated was a nullity. 

The law requires the declaration in cases of attachment 
to be filed at the first term, and when so filed, all subse- 
quent proceedings are the same as in cases where there is 
personal service. 

When notice in writing is given personally to the 
defendant ten days before final judgment on said attach- 
ment, the same shall have the force and effect of judg- 
ments rendered at common law. . 

The failure of the plaintiffs to file a declaration at the 
first term caused the dismissal of the attachment, leaving 
the declaration unaffected thereby, and with personal 
service on the defendants, but not with such standing in 
court as to authorize a judgment at that term. The law 


which allows a general judgment, where the ten days - 


notice is given, pre-supposes the legal steps to have been 
taken, and that the declaration was filed at the first term. 
Judgment affirmed. 
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HITCH vs. LAMBRIGHT, Justice of the Peace. 


. If a note be placed in the hands of a justice for suit and collection, 
it would be error to dismiss the action merely because the plaintiff 
did not appear, With the note in his possession, he should pro- 
ceed to trial and produce the same as evidence, subject to such de- 
fenses as defendant might present. 

. Where the magistrate erroneously dismisses the action for the non- 
appearance of the plaintiff, whether he would be liable to rule 
would depend upon the good faith with which he acted. He would 
not be subject to rule for an error in judgment, but only for mal- 
feasance. ; 


Rule. Justice of the Peace. Judge. Officer. Before 
Judge MERSHON. Glynn Superior Court. May Term, 
1850. 


Reported iu the opinion. 


S. .W. HITcH, by Z. D. HARRISON, for plaintiff in 
error. 


GOODYEAR & HARRIS; MABRY & CROVATT; SYMMES 
& ATKINSON, for defendant. 


SPEER, Justice. 


Hitch brought his rule in Glynn superior court, 
against defendant as a justice of the peace, alleging that 
on the 1oth day of May, 1879, he placed in the hands of 
defendant, as a justice of the peace, a note for suit and 
collection, on which there was a balance of $49.00 dae; that 
the maker was solvent, and that defendant in error had 
failed and refused to collect said note. He prayed for 
an order requiring defendant in error to pay to him the 
amount of the unpaid balance. 

Defendant answered the rulc, admitting the allegations 
therein, and saying, that as soon as said note was placed: 
in his hands, it was sued to the next succeeding term of 
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the court in which respondent presided; that when the 
trial came on said case was sounded on the docket—there 
was no response for plaintiff, whereupon counsel for de- 
fendant moved to dismiss the case for want of prosecu- 
tion at the cost of plaintiff, which motion was granted ; 
that he received said note for the purpose of suing the 
same, and not as a collector or agent. 

Plaintiff then introduced a receipt signed by defendant 
given for the note, as a justice of the peace, for suit and 
collection, and closed upon the rule, answer and evidence 
submitted; the court discharged the rule, and plaintiff 
excepted. 

It is the duty of magistrates to receive for suit and 
collection all notes and accounts within their districts 
when tendered, and to give receipts for the same. Code, 
§4147. It is also made their duty to have parties served 
by summons, and to proceed to the trial of such causes at 
the proper term of the court. If a note thus placed in the 
hands of the magistrate is sued and the defendant ap- 
pears, we think it would be error in the magistrate to dis- 
miss such suit merely because the plaintiff did not appear, 
with the evidence of indebtedness under his control and 
in his possession. He should proceed to the trial of .said 
cause, and produce the same as evidence, subject to such 
defenses as the defendant might present against the re- 
covery of a judgment thereon. : 

We, therefore, are of opinion the court erred in dis- 
charging the rule upon the evidence submitted. Whether 
the defendant in this case would be liable to judg- 
ment on this rule would depend upon the fact whether 
he was acting dona fide as a magistrate in dismissing said 
cause or whether he was acting in collusion with defend- 
ant, or his counsel. Inthe former case it would be an 
error of judgment, acting judicially, for which he is ex- 
cusable; in the latter, it would be such malfeasance of 
duty as would render him liable for the debt. 

Let the judgment of the court below be reversed, 
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TAYLOR, executrix, e¢ a/. vs. MEADOR. 


Where a testator bequeathed to his wife all of his estate until January 
1st, 1880, at which time she was to distribute and pay to each child 
then living, or their heirs, $7,000.00, any previous payment being de- 
ducted, and directed that if any of the children should die without 
leaving any heirs, their share should be divided among the surviv- 
ing children, it was clearly the intention of the testator to give to 
each of his children $7,000.00 contingent upon their living to January 
1st, 1880, when such distribution and payment were to be made, 
that those who lived and received the legacies should have them ab- 
solutely, and that if any did not live to that time and left heirs (pro- 
bably meaning children), those heirs were to take, but if no heir 
were left, then the surviving brothers and sisters were to take. 


Wills. Legacy. Before Judge Hittyer. Fulton 
County. At Chambers. September 4th, 1880. 


Reported in the decision. 
HorkINs & GLENN, for plaintiffs in error. 
HENRY HILLYER, for defendant. 


SPEER, Justice. 


Florinda W. Taylor, as executrix of R. G. Taylor, 
Katie G. Phelps, formerly Taylor, Georgia W. Williams, 
formerly Taylor, and T. W. Taylor, allege that the tes- 
tator, R. G. Taylor, was the husband of the executrix and 
father of the other complainants. That testator died the 
oth of October, 1874, leaving a last will. That one of 
complainants, to-wit: Florinda W. Taylor, qualified as 
executrix. That the daughter named in the will, Flo- 
rinda Taylor, was born the 7th of May, 1860, intermarried 
ist of October, 1879, with*defendant Charles D. Meador, 
and on the 17th of July, 1830, died without issue. That 
about the first day of January, 1880, the seven thousand 
dollars mentioned in the third item of the will was deliv_ 
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éred to her and was loaned to J. W. Goldsmith & Co., and 
they gave their note for it due the Ist of November, 1880. 
That the note is now held by Meador, who is insolvent, 
and claims to own the note and the fund it represents, 
as heir at law of Florinda, his wife. Complainants, Katie 
G., Georgia W., and Tomlinson W., and said Florinda, 
were the only children of testator, and by the third item 
of his will testator intended that the seven thousand 
dollars mentioned should go to his children, and if either 
of them should die without leaving children, then it should 
go to his surviving children. That he used the words 
‘‘heirs” in said clause thereby meaning children. 

Complainants charge that defendant, Meador, claims 
said note and its proceeds—that he may transfer the note 
to an innocent holder, or if he collects the money it will 
be lost to complainants. An injunction is prayed for 
against both Goldsmith and Meador from transferring, 
using or collecting said note, that Goldsmith may be de- 
creed to pay to complainants the amount thereof, and 
that the note be canceled. 

On hearing the application for an injunction the same 
was refused, whereupon complainants excepted and assign 
the same as error. The following is the third item of 
testator’s will referred to: 

“ Thirdly—I give, bequeath and devise to my beloved 
wife, Florinda Williamson Taylor, all my estate, both real 
and personal, until the first day of January, A. D., 1880, 
at which time she is to distribute and pay to each child 
then living, or their heirs, that is Katie G. Taylor, Geor- 
gia W. Taylor, Florinda Taylor and Tomlinson Taylor, 
seven thousand ($7,000.00) each, any amount paid over to 
either during that time, thatis up to Ist of January, 1880, 
to be deducted from said share of seven thousand dollars, 
and if any of the above named children should die with- 
_out leaving any heirs, their share to be divided among the 
surviving children.” 

In reviewing the decision made, upon the application 
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for an injunction, it devolves upon this court to construe’ 
the third item of the will of Richard G. Taylor, and deter- 
mine what are the respective rights under the law of these 
complainants, brothers and sisters of their deceased sister, 
and of the surviving husband, Meador, who claims as 
her sole heir at law. 

“In the construction of all legacies the court will seek 
diligently for the intention of the testator and give effect 
to the same as far as it may be consistent with the rules of 
law, and to this end the court may transpose sentences or 
clauses and change connecting conjunctions, or even sup- 
ply omitted words in cases where the clause as it stands 
is unintelligible or inoperative and the proof of intention 
is clear and unquestionable. But tf the clause as it stands 
may have effect tt shall be so construed, however well satisfied 
the court may be of a different testamentary intention.” 
Code, §2456. 

Guided by this clear and well-defined rule, we can find 
no necessity in seeking the intention of the testator as to 
the disposition of his property, to do more than to read 
the will as it is written, for we can see no‘difficulty but 
that “every clause mav have effect as it stands,” and if 
so the rule is imperative that “it shall be so construed 
however well satisfied we may be of a different testamen- 
tary intention.” 

It was evidently the testator’s intention to postpone a 
distribution of his estate as to these moneyed legacies until 
Ist of January, 1880. That on that day there should be 
a distribution of $7,000.00 to each of his children by 
name, each to account for any amount paid over during 
that time, that is up to tst of January, 1880, and to be 
deducted from said share of $7,000.00. Can it be denied 
that it was the intention of the testator to have paid to 
each child $7,000.00 of his. estate by the rst of January, 
1880, by his executrix? when so paid—and as to the 
deceased, Florinda Taylor, the bill alleges it was paid 
about the ist of January, 1880—what title did she take 
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She took the absolute fee, and that without qualification 
or condition. If so, upon her death it descended to her 
surviving husband as her sole heir. It certainly was the 
intention of the testator, had any of these children died 
prior to Ist of January, 1880, “‘ without leaving any heirs,” 
that the share of such deceased child should be divided 
among the surviving children. But in this case such a 
contingency neveroccurred. Under the will of her father, 
Florinda Taylor, so it appears from this record, received 
her seven thousand dollars absolutely and unconditionally, 
about the 1st of January, 1880—the will gave her the title 
to'it, and her subsequently dying without heirs could not 
make that contingent which had already vested. In the 
view we take of this case, it is not material whether the 
word “heirs” where it appears in this item of the will, 
is construed to mean children or not; it cannot affect the 
result. The share of each of these children was intrus- 
ted to-his executrix until Ist of January, 1880, then she 
was to pay it to each—but suppose one died, (a probable 
event), “then if any died without leaving heirs,” their 
share “to be divided among the surviving children.” 
Whose share? Theshare of the deceased one. To be divi- 
ded by whom? By his executrix. How could she divide 
it if she carried out the injunction to pay the $7,000.00 by 
the Ist of January, 1880, and had done so? To our minds 
it was clearly the intention of this testator by this item 
of his will to give to each of his children the sum of seven 
thousand dollars, contingent upon their living to the 1st 
of January, 1880, when such payment and distribution 
was to be had, and that he intended those who lived and 
received this legacy to have it absolutely. That if any 
did not live to that time and left heirs (probably meaning 
children), those heirs were to take it, but if any one of 
them died before the Ist of January, 1880, leaving no 
heirs, then the surviving brothers and sisters took. By 
this construction “this clause of this will as it stands has 
its full effect,” and such, under the law, it is our duty to 
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give it, though we may have doubts whether or not the . 
testamentary intention of the writer may not have been 
different. See Code, §2456; 58 Ga., 32. 

Holding then, as we do, that Florinda Meador had the 
absolute title to this money at her death, and having died 
intestate, her husband surviving is her sole heir, and the 
court below did not err in refusing the injunction. 

Let the judgment of the court be affirmed. 


SEARS, administrator, vs. ODELL et al. 


A widow filed her bill alleging that her husband had taken a homestead 
for herself and child, that afrer his death his administrator entered 
on the land, sold the crops, and applied for leave to sell the land ; 
that he was insolvent; she prayed for an accounting for the prop- 
erty sold, for injunction to restrain him, and for a receiver. It ap- 
peared on the hearing that the homestead, the year’s support and 
dower were all in dispute : 

Held, that there was no error in granting an injunction, with leave to 
amend the bill so as to settle ali the questions arising out of the 
homestead, the dower, and the year’ssupport. 60 Ga., 525. 


Injunction. Before Judge ERwWiN. Hall County. At 
Chambers. September 24th, 1880. 


Reported in the decision. 
H. H. Perry, for plaintiff in error. 


S. C. DUNLAP; J. M. Towery; JNO. A. Wimpy, 
for defendant. 


CRAWFORD, Justice. 


E. E. Odell filed her bill'in equity in which she alleged 
that her husband, on the sixth day of January, 1869, had 
set apart a homestead and exemption of personalty to 
herself and his minor children, in the possession and 
enjoyment of which they remained until his death, in 
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1879, when Willis W. Sears, the defendant, was appointed 
his administrator and took possession of the entire prop- 
erty, real and persona:, and proceeded to administer upon 
it by a sale of all the personal property, seizing the crops 
grown on the land for the year 1879, renting it for 1880, 
and applying for leave to sell the land itself, and that the 
said Sears is insolvent and unable to respond in damages. 
She prays discovery as to the amount of personal prop- 
erty sold, the amount of rents received, that he account 
and pay over the value of all amounts received, and that 
injunction do issue restraining him from selling the said 
homestead lands or collecting the rent, and that a receiver 
be appointed to take charge of the homestead estate and 
collect the rents until the final decree. 

The defendant demurred to the bill for the want of 
equity, and further because the complainants, if any right 
of action existed to them, had an ample common law 
remedy. 

The court, after considering the bill, the demurrer, and 
affidavits, granted the injunction, and leave to amend by 
adding new parties, with such further allegations as will 
settle all the questions arising out of the homestead, the 
dower, and year’s support which has been set apart to 
complainants. 

Of this judgment the plaintiff in error complains, and 
asks that the same be set aside and reversed. 

The case, as it appeared to the chancellor below, was, 
that as the complainants alleged, a homestead and personal 
exemption had been allowed to them in 1879, which fact 
was denied by the defendant. That after ten years of use 
and occupation by them, the husband and father died, 
leaving the widow and minor children; that defendant 
having been appointed the administrator, entered upon 
this exempted property, ignoring the rights of the com- 
plainants, sold all the personal property except a year’s 
support, took the rents, and was seeking to sell all the land 
except the dower which the widow had applied for and 

v 66—15 
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had assigned to her. So that the turning point in the 
rights claimed by the complainants was one of fact, and 
that denied by defendant. If sustained, then the judg- 
ment of the year’s support and the wife’s dower were in 
conflict, and the administrator should discover and ac- 
count as prayed for; if not sustained, then they stand and 
the administrator pays out according to the priorities. 
The estate is to be administered if it were not exempted ; 
if it were, then the administrator has no rights as such. 
The title by which the parties hold this land is involved, 
the dower is involved, the accounting for the rents is in- 
volved, the sale of the personal property is involved, the 
insolvency of the administrator alleged, the defendant 
puts in a demurrer, affidavits are heard by the chancellor, 
he grants the injunction and no abuse of discretion or 
violation of a legal principle appears to us. 

Equity having taken possession of the controversy be- 
tween these parties, so as to consolidate all the questions 
in one suit, and as an adjustment of the whole by one 
trial may be had, we think that the judgment should not 
be disturbed. 60 Ga., 525. 

Judgment affirmed. 


HARPER vs. GRAMBLING, SPALDING & COMPANY. 


. That a claim has been filed to personalty levied on under a mort- 
gage 7. fa., and the property found subject, does not prevent the 
claimant's filing an affidavit of illegality to the execution, present- 
ing issues other than those passed upon in the claim case, she be- 
ing also defendant in 7. fa. 

. The affidavit, which is the basis of the foreclosure of a chattel 
mortgage, must disclose that the defendant resides within the 
county where the foreclosure is had. 


Illegality. Judgments. Mortgage, Claim. Before 
Judge Lawson. Morgan Superior Court. March Term, 
1880. 
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Reported in the opinion. 
CALVIN GEORGE; J. H. HOLLAND, for plaintiff in error. 


McHENRY & MCHENRY; JACKSON & LUMPKIN, for 
defendants. ; 


SPEER, Justice. 


It appears from the record in this case, that on the 6th 
day of February, 1878, W. H. Harper and Ida B. Harper 
executed and delivered to R. B. Ethridge a chattel mort- 
gage on one bay horse mule, to secure a debt for the sum 
of $80.00, due 1st October, 1878, by them to Ethridge ; that 
on 10th April, 1878, the mortgage was transferred to de- 
fendants in error; on the 28th of March, 1879, the mort- 
gage was foreclosed by defendants in error, and a mort- 
gage fi. fa. issued and levied upon the mule mortgaged. 
To this levy Ida B. Harper interposed her claim to said 
property, “as not being the property of W. H. Harper 
and Ida Harper,” “but is the property of deponent for 
her minor child, eight months old.” The cause went to 
the superior court by appeal, and the property was found 
subject to the 7. fa., said judgment dated 2d September, 
1879. On the 1oth September, 1879, Ida B. Harper filed 
her affidavit of illegality to the further proceeding of said 
execution on the grounds: 

Ist. That the property levied on is her property, and 
the debt which the mortgage was given to secure was that 
of her husband and the co-defendant, and that her name 
should only appear as security. 

2d. Because at the time of executing said mortgage de- 
ponent was a minor, a fact well known to said Ethridge. 

Said illegality having been brought before the superior 
court by appeal, it was agreed that the same should be 
submitted to the decision of the court without a jury, and 
that the record of the claim case between the same par- 
ties should be considered in evidence. It was also admit- 
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ted that the fi. fa. was proceeding against the claimant 
alone, and that the property levied on was her property. 
On the record evidence of the claim case being submitted, 
counsel for plaintiff in f#. fa. moved to dismiss the affida- 
vit of illegality, on the ground “that the defendant, Ida 
B. Harper, having previously filed a claim to the property 
levied on, alleging that the same had been set aside as a 
homestead to her and her minor child, and the issue in 
said claim case having been found against her, she was 
estopped at this time from filing an illegality, although 
said illegality was based upon grounds different from that 
set forth in claim,’’ which motion was sustained by the 
court, ard the illegality dismissed, to which judgment 
plaintiff in error excepted, and assigns the same as error. 
In the further progress of the case plaintiff in error moved 
to quash the mortgage fi. fa., on the ground “that there 
had been no valid foreclosure of said mortgage, because 
it was not alleged in the affidavit of foreclosure that de- 
fendants resided in Morgan county, where the mortgage 
was foreclosed, or where they did reside.” This motion 
the court refused, “holding that the defendant, Ida -B. 
Harper, having interposed the claim heretofore, was es- 
topped from making said motion; that the interposition 
of the claim was an admission on the part of the defend- 
ant of the validity of said mortgage 7. fa." To which 
ruling defendant in 7. fa. excepted, and assigns the same 
as error. 

1. Under section 3975 of the Revised Code, it is pro- 
vided: “ When an execution shall issue upon the fore- 
closure of a mortgage on personal property, as hereinbefore 
directed, the mortgagor, or his special agent, may file his 
affidavit of illegality to such execution, in which affidavit 
he may set up and avail himself of any defense which he 
might have set up according to law upon an ordinary suit 
upon the demand secured by the mortgage, and which 
goes to show that the amount claimed is not due.” 

Under this section of the Code the plaintiff in error was 
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entitled to be heard on any defense which she might have 
set up according to law upon an ordinary suit. She was 
entitled to show that she was only security for her hus- 
band, and therefore her contract was void; or to show 
she was an infant under 21 years of age, and not liable on 
this account. 

The court below seemed to regard the verdict and 
judgment rendered on the issue made in the claim suit as 
having adjudicated the other questions she made in her 
affidavit of illegality. A claim case is allowed to be insti- 
tuted to test the title of the defendant in f. fa. to the 
property levied on, and this seems to have been, from the 
record, the only issue determined by that judgment. To 
claim property and assert title to it against a creditor 
seeking to subject it, is oneissue our statute provides for. 
To file an affidavit of illegality to a mortgage fi. fa. issued 
against personal property by a mortgagor, and avail him- 
self of any defense known to the law which goes to show 
the amount claimed is not due, is a very different issue, 
and separate and distinct from the other, and we do not 
see how the adjudication of the one is a bar in law to the 
gpg ese of the other. 

. Further, during the progress of the case plaintiff in 
error moved to quash or vacate the mortgage fi. fa., be- 
cause the affidavit of foreclosure was defective in this 
that it failed to aver that the defendants resided in Mor- 
gan county, or as to where they did reside. 

We are of opinion, if the affidavit of illegality had not 
been dismissed by the court on the grounds stated (erro- 
neously as we think), it was the right of the defendant to 
have had the mortgage fi. fa. vacated on motion upon the 
grounds taken, this question having been settled by this 
court in 54 Ga., 167, and Rich vs. Colquitt, Governor, Feb- 
ruary Ti erm, 1880. 

Let the judgment of the court below be reversed. 
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BLACKWELL vs. PENNINGTON & SONS. 


. One may claim property levied upon by himself, his agent or attor- 
ney. Where there are partners or persons jointly interested, any 
one may make the affidavit and execute the bond on behalf of all, 
but the character in which these rights are exercised, and this lia- 
bility assumed, should appear in conformity to the facts. 

. In all suits by partners or persons jointly interested, where the 
name of any one who ought to have been joined is omitted, it 
may be inserted instanter on motion. But a suit brought by one 
in his individual name cannot be changed into a suit in the :.ame of 
a partnership. 

(a) A claim affidavit is the foundation of a legal proceeding, and can- 
not be amended, there being no express provision authorizing the 
same. 


Claim. Pleading. Amendment. Parties. Before Judge 
LAWSON. Morgan County. At Chambers. January 17th, 


1880. 
Reported in the decision. 


CALVIN GEORGE, for plaintiff in error. 


A. G. & F. C. FOSTER, for defendants. 


CRAWFORD, Justice. 


The error complained of in this case is the refusal of the 
judge below to sanction a petition for certzorarz, in which 
were set forth the illegal rulings of the justice of the peace 
on the trial of a claim case in his court. 

Certain property having been levied upon as belonging 
to one George Culling, a claim was interposed thereto on 
the oath of J. L. Pennington, who swore that the same be- 
longed to, and was the property of, W. B. R. Pennington, 
andsnot that of the defendant. When this claim came on to 
be tried, counsel for the plaintiff moved to dismiss the 
same upon the ground that the affidavit did not show in 
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what capacity the affiant made the oath, whether as agent, 
attorney, or as one otherwise connected in business with 
the alleged owner. 

The justice overruled the motion, arid allowed the affi- 
davit to be amended, so as to insert the following words 
in the body thereof after the name of J. L. Pennington, 
“He is a member of the firm of Pennington & Sons,” and 
further change the original, wherein it'reads, “ is the prop- 
erty of W. B. R. Pennington,” to the words “ is the prop- 
efty of W. B. R. Pennington & Sons.” 

The justice, then over objection, also allowed the bond 
altered so as to correspord with the affidavit. 

1. Under the law, a party may claim property levied 
upon by himself, his agent or attorney; or where there 
are partners or persons jointly interested, any one of them 
may make the affidavit and execute the bond, in the name 
of the firm or persons jointly interested, but the char- 
acter in which these rights are exercised, and this liability 
incurred should conform to the facts. 

2. In all suits by partners or any two or more persons 
where the name of any one who ought to have been joined 
is omitted, the same may on motion be inserted instan- 
ter. But it is nowhere provided that a suit commenced 
by one in his individual name, can be changed into an- 
other in the name of partnership. If, however, this diffi- 
culty could be removed, in this case the claim affidavit is 
the foundation of a legal proceeding, and cannot be amend. 
ed, as there is no express provision authorizing the same. 
Code, §3504; see, also, case of Flournoy & Epping vs. Pitts, 
decisions September 9, 1879, not yet reported. We 
think, therefore, that the tulings of the justice were illegal, 
and that the certiorari should have been sanctioned. 

Judgment reversed. 
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MITCHELL vs. THE WESTERN & ATLANTIC RAILROAD 
CoMPANY. 


In a suit against a railroad for damages to personalty, the question of 
negligence is one of fact; and therefore, where the case turned 
on that question, on cer¢zorar? from a magistrate’s court, the judge 
should not render final judgment, but remand the case for a new 
trial, if errors have occurred. 


Certiorart. Before Judge MCCUTCHEN. Whitfield 
Superior Court. April Term, 1880. 


Reported in the decision. 

D. W. HUMPHREYS, for plaintiff in error. 

JOHNSON & McCamMy, for defendant. 
JACKSON, Chief Justice. 


The plaintiff's cow was killed by the running of defend- 
ant’s train; in the justice court, on trial before the jury, 
he recovered twenty-five dollars damages; the defendant 
carried the case to the superior court by writ of certiorart; 
that court rendered a final judgment in the cause, setting 
aside the verdict and rendering judgment for the defend- 
ant, without remanding the cause for another trial in the 
justice court; thereupon the plaintiff sued out a writ of 
error to that judgment of the superior court to this court, 
and the error assigned is that the court erred in rendering 
a final judgment for defendant. 

If the facts were undisputed and the case turned purely 
on a legal question, then the court had the legal power to 
award a final judgment; if facts were involved and in 
dispute and issue made thereon, then the court had not 
the legal power to make a final disposition of the case, 
but it was its duty, in our judgment, to set aside the ver- 
dict in the justice court, and award a new trial therein. 
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Code, $4067; 60 Ga., 100; 59 /b., 882; 58 /b., 142; 56 /b., 
525; 55 /0., 315; 54 10., 264; 62 1b., 345. 

These cases decide the principle that on a writ of cer- 
tiorart, as in other causes, facts are for the jury, law is for 
the court. Such is the statute cited as well as the princi- 
ple ruled in the cases cited. Indeed it is the universal 
rule in our Georgia jurisprudence, and we derive it from 
the common law of our English ancestors. It is deemed 
so valuable as to be incorporated in the constitution, 
state and federal. 

The only question, therefore, is, are facts involved and in 
dispute in this case? 

The cow was killed by the train; the presumption is 
that it was done by the negligence of the defendant’s. 
agents. Code, §3033. That presumption was attempted 
to be rebutted by proof of diligence, and the fact of 
diligence or negligence, testified to variously by witnesses, 
made the issue in dispute. Questions of negligence are 


always issues of fact, and for the decision of the jury. 
34 Ga., 330; 56 /b,, 457, 540. 

The judgment must be reversed on the ground that the 
court erred in rendering a final judgment, instead of send- 
ing the case back for a new trial before a jury in the 
justice court. 

Judgment reversed. 


OLIVER vs. THE STATE OF GEORGIA. 

In a criminal case service of the bill of exceptions upon counsel em- 
ployed to assist the state’s attorney in the prosecution is not suffi- 
cient, and the writ of error will be dismissed for want of proper 
service. 


Practice in the Supreme Court. September Term, 1880. 


Oliver was tried in Dougherty county court for larceny 
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from the house, and convicted. He petitioned for a cer- 
tiorart, which was refused, and he excepted. The bill of 
exceptions had on it this indorsement: 


“ We acknowledge due and legal service, and waive copy, notice and 
all further service of the within bill of exceptions, this the first day of 
July, 1880. (Signed) D. H. Pope, 

Employed counsel for defendant in error.” 


On motion, the writ of error was dismissed for want of 
proper service. 


H. MORGAN, by L. ARNHEIM, for plaintiff in error. 


D. H. Pore; W. O. FLEMING, solicitor-general, by Z. 
D. HARRISON, for the state. 


HARDIN vs. SWANN, relator. 


‘The time prescribed for the tender and signing of bills of exceptions 
in cases of guo warranto is imperative. There is no provision in 
such cases for the presiding judge to sign after the expiration there- 
of and certify the cause of the delay. 


Practice in the Supreme Court. September Term, 
1880. 


The bill of exceptions stated that this was a guo war- 
ranto case tried on April 23d, 1880; that it was found 
against the defendant, and within ten days he tendered 
this bill of exceptions. The judge’s certificate was dated 
May 18th; it stated that to the best of his belief the bill 
reached his house on May 3d, during his absence, and that 
official engagements had prevented an earlier examination 
and correction of it. The writ of error was dismissed. 


A. C. McCALLa; A. A. ZACHRY, for plaintiff in error. 


J. N. GLENN; A. M. HELMS, for defendant. 
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AIKEN vs. HILTON ef al. 


The certificate of the clerk to the bill of exceptions must be in sub- 
stantial compliance with the statute. Hence, a certificate which, 
after stating the facts governing his action, proceeds thus: “ That 
(to the best of my knowledge and belief) the within bill is the orig- 
inal bill of exceptions filed in the above stated case, at the May 
Term, 1880, of the Superior Court,” is insufficient. 


Practice in the Supreme Court. Certificate. Bill of 
exceptions. September Term, 1880. 


When this case was called counsel for defendants moved 
to dismiss the writ of error becanse of insufficiency of the 
certificate of the clerk to the bill of exceptions. The 
certificate was as follows: 


“STATE OF GEORGIA, Clerk’s Office of Superior Court of said 
McIntosh County. County, July 12th, 1880. 

“I hereby certify that the Board of County Commissioners of Mc- 
Intosh county, at their regular meeting held July 7th, 1880, appointed 
me Clerk of the Superior,Court of said county, for the unexpired term 
of L. B. Davis, late Clerk, resigned ; that I entered upon the duties 
of said office on the 9th day of July instant. That I found the within 
bill of exceptions, with others, the papers constituting the record in 
the case of Isaac M. Aiken vs. Hiltons & Foster, an action for use and 
occupation, on file in this office, and the former Clerk being absent, 
learned from the postmaster at Darien, that the same was received by 
registered letter from A. P. & S. B. Adams, counsel for plaintiff. 

“ That (to the best of my knowledge and belief) the within bill is the 
original bill of exceptions filed in the above stated case, at the May 
Term, 1880, of the Superior Court. 

“Given under my hand and official seal of office, this 12th day of 
July, A. D., 1880. C. L. LIVINGSTON, 

Clerk Superior Court McIntosh County, Ga.” 


The motion was sustained, the court placing its judg- 
ment upon the fact that the certificate was only to the 
best of the knowledge and belief of the clerk, and not on 
the absence of the word “true,” which is found in the 
certificate prescribed by the statute. 
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A. P.& S. B. Apams; W. A. Way, for plaintiff in 
error. 


CHISHOLM & ERWIN; TOMPKINS & DENMARK, for 
defendants. 


JONES, administrator, vs. DANIEL. 


The bill of exceptions must be served within ten days after the signa- 
ture of the judge is obtained. There being nothing to indicate 
when the presiding judge signed nor that the service was in proper 
time thereafter, the writ of error must be dismissed. 


Practice in the Supreme Court. September Term, 
1880. 


The bill of exceptions stated that the case was tried at 
the March Term, 1880, of Talbot superior court, and 
concluded thus: ‘‘ Nowcomes the defendant within thirty 
days from the adjournment of said court, and puts the 
same in writing, and prays the same to be signed and cer- 
tified agreeable to law.” There was no date specified 
either of the tender or of the signature of the judge. 
Service was acknowledged March 12th, 1880. The writ 
of error was dismissed. ' 


BLANDFORD & GARRARD; E. H. WORRILL, for plain- 
tiff in error. 


J. M. MATTHEWs, for defendant. 
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PRICE e¢ al. vs. LATHROP & CoO. ef¢ al. 


(Hawkins, Justice, having been of counsel in this case, did not preside. Hon. F. M. 
Longley, Judge of the superior courts of the Coweta circuit, was designated by the 
governor to preside in his place.] 


1. Where a bill is filed by the wife and children against the husband 
and his creditors seeking to establish a trust in favor of complain- 
ants under a marriage settlement, covering property in possession 
of the husband against which his creditors were proceeding, and 
the latter answer denying the trust, and by way of cross-bill against 
the complainants, the husband and others, alleging that if there 
were such a trust the property was nevertheless subject, because 
the consideration of their claims was money, goods, etc., supplied 
to, and suitable for, the trust estate, and praying a decree to subject 
the trust property, and pending the litigation the husband was ad- 
judicated a bankrupt, and his assignee was made a party defendant 
in his stead. 

Held, that such assignee was a necessary party defendant to a writ 
of error, sued out by complainants to the refusal of the court 
to order a new trial at their instance, and this though the assignee 
was not referred to in the verdict or decree. Not having been serv- 
ed with a copy of the bill of exceptions, the writ of error is dis- 
missed. 

. Such assignee cannot be made a party plaintiff in error with com- 
plainants by an amendment to the bill of exceptions instanter, be- 
cause he was not on the same side of the litigation in the court be- 
low as was the case in 62 Gu., 135 and 10 /é.,1. His interest as 
well as his position in the court below, show him to have been an- 
tagonistic to the case made by complainants, and therefore he can- 
not be made a party on the same side of the litigation in this court. 


Parties. Amendment. Practice in the Supreme Court. 
September term, 1880. 


Mrs. Price, for herself and children, filed the bill referred 
to in the first head-rote. Her husband answered admit- 
ting the allegations made. The creditors answered de- 
nying the trust and making cross-allegations, etc. The hus- 
band was adjudicated a bankrupt, and his assignee was 
made a party defendant in his stead, and this over the ob- 
jection of complainants. The immediate object of mak- 
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ing him a party seems to have been to enable him to take 
part upon the hearing of an interlocutory application for 
injunction and the appointment ofa receiver. After this, 
so far as the record shows, he took no part whatever in the 
litigation. The case was tried by submitting distinct is- 
sues of fact to the jury. No one of the numerous issues 
made up referred in any way to the assignee; nor did the 
decree allude to him in even the most remote manner. 

The jury established the trust as to a part only of the 
property, and found that some of the debts represented by 
the defendants were entitled to go against thegrust estate, 
because based upon considerations which went for the use 
of the beneficiaries. The chancellor framed an elaborate 
decree unnecessary here to be set forth. The motion for 
a new trial made by complainants was overruled, and a 
bill of exceptions filed to this judgment and certified ; 
service was perfected upon every party to the litigation 
except the assignee, and not upon him, because his con- 
nection with the case was so slight that it had been for- 
gotten that he was a party. In this court a motion was 
made tc dismiss the writ of error because of the omission 
to serve him with a copy of the bill of exceptions. This 
was resisted, but when it became apparent that the court 
was about to sustain it, counsel for plaintiffs in error moved 
to amend the bill of exceptions by the record, by making 
such assignee a party plaintiff in error, insisting that the 
husband, whether technically a complainant or defendant 
to the bill and cross-bills, was certainly, in fact, on the 
same side of the litigation as his wife and children, and 
was so alleged to be by the creditors, and that he having 
become civiliter mortuus, his assignee simply took his place 
and occupied precisely the same position relatively to the 
other parties to the litigation as did hé, and that there- 
fore the case was within the principle ruled in 10 Ga., 1, 
and again in 62 /6., 135. 
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The court overruled the proposition to amend, and dis- 
missed the writ of error, enunciating the principles set 
forth in the head-notes. 

Cross-bills of exception filed by some of the creditors 
met the same fate, on motion of complainants, upon the 
same ground. 


LANIER & ANDERSON; WHITTLE & WHITTLE; JACK- 
SON & LUMPKIN, for plaintiffs in error. 


LYON & GRESHAM; G. W. GUSTIN; BLOUNT & HAR- 
DEMAN; JNO. P. FORT; R. K. HINES; HILL & HARRIS, 
for defendants. 


MCDANIEL é al. vs. BRAKEFIELD. 


. Diligence requires that counsel for plaintiff in error should ascertain 
whether their case has reached this court, and this information must 
be acquired in time to have the papers on file, by some appropriate . 
proceeding, before the conclusion of the call of the cases on the 
circuit to which it belongs. 

. When the clerk of the court below makes affidavit that he has for- 
warded by mail the transcript of the record and the original bill of 
exceptions to the clerk of this court, and the papers fail to arrive, a 
copy of the bill of exceptions may be established, provided the 
motion be made before the conclusion of the call of the docket of 
the circuit to which the case belongs. 

. As to the court in which the motion to establish a copy of the trans- 
cript of the record should be made, is left undecided. 


Practice in the Supreme Court. Establishment of lost 
papers. September Term, 1880. 


Plaintiffs in error filed their petition for a mandamus 
against the clerk of Harris superior court, requiring him 
to forward the original bill of exceptions, together with 
a transcript of the record in the above stated case. This 
petition was presented at the conclusion of the call of the 
docket of the Chattahoochee circuit, to which the case 
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belonged. The order prayed for was refused, the court 
enunciating the principle stated in the first head-note. 

Counsel for plaintiffs in error then moved to establish 
a copy of the bill of exceptions and of the record in this 
court, producing the affidavit of the clerk of Harris supe- 
rior court to the effect that he had forwarded by mail the 
original bill of exceptions and the transcript of the record 
in time, etc. He further deposed that he had mislaid the 
receipt of the postmaster. This affidavit was corrobora- 
ted by the certificate of an attorney at law, B. H. Walton, 
to the effect that he had made a copy of the record and 
of the bill of exceptions for the clerk within the time 
prescribed by law. It was insisted that this could be 
done under decision in Wade, administrator, vs. Graham, 
59 Ga., 642. The court refused the motion, holding as 
stated in the second head-note. 


CARY J. THORNTON, by W. S. WALLACE, for movants. 


J. M. MOBLEY, contra. 


* GREEN & COMPANY vs. JACKSON & COMPANY. 


Green & Co. contracted with the city of Augusta to construct secticns 
I, 2, 3, 4, and 6, of the enlargement of the canal. It was agreed 
that the engineer in charge (who was in the employment of the 
city) should in all cases decide the amount or quantity of the seve- 
ral kinds of work to be paid for under the contyact, and the amount 
of compensation to be paid therefor, and that his estimate and de- 
cision should be final and conclusive. Prices were fixed by the 
contract for different kinds of work, and it was especially agreed 
“for hard pan and wet excavation to be classified by said engineer, 
from 40 to 80 cents per cubic yard,” in addition to other prices, at 
the engineer's discretion. When completed, the engineer shall 
classify the same in writing under his hand, together with his esti- 
mate, etc. 

Green & Co. sub-let a portion of this work to Jackson & Co., upon the 


*No reportsor opinions are published in the following cases, under provisions of act 
of March ad, 1875 





SEPTEMBER TERM, 1880. 251 
The Central Railroad vs. Rogers & Sons. 


same terms as are provided in the original contract ; the manner of 
doing the work to be under the direction of the said engineer—the 
amount of work to be estimated monthly by the engineer, and upon 
his estimate Green & Co. promised to pay monthly that amount, 
less 20 per cent : 

. Held, that Jackson & Co. were bound by the terms and sffpula- 
tions of the original contract between Green & Co. and the city of 
Augusta, and by the decision and award of the engineer prima 
Sacie. 

. That the award of the engineer was binding on the parties except 
for fraud, and before Jackson & Co. could annul the same on that 
account, the city of Augusta and Green & Co. should be parties, 
and the evidence should show that Green & Co. were connected 
with such fraud. 

. A declaration in attachment founded on the award of the engineer, 
cannot be amended by alleging that.said award is fraudulent, and 
seeking to set the same aside, the same beinga distinct cause of 
action ex delicto. 

. When during the progress of the work Jackson & Co. were ac- 
quainted with the facts which they allege constituted the fraud, and 
had the right under the contract to give up the work, but did not 
exercise it, and continued to do the work and receive the pay on 
the estimates of the engineer, according to agreement, each month, 
this is proof of acquiescence in the correctness of the award. 


HAWKINS, Justice. 


THE CENTRAL RAILROAD vs. ROGERS & SONS. 


(Jackson, Chief Justice, being disqualified, having been of counsel, Hon. George Hill- 
yer, Judge of the Atlanta circuit, was designated by the governor to preside in his place.) 


‘Where two disinterested persons, on the oral request of both the owner 
and the railroad company, made a survey of damaged freight and 
reported on the same, but the effoft thus made did nos result in ad- 
justing the dispute, and a suit was afterwards brought to recover 
the damages, the report or finding of such disinterested persons 
was not admissible in evidence, at the instance of either party, over 
the objection of the other, even though made in writing, and even 
though it had long been the custom of the railroad company, and 
its custom at that place, to adjust such disputes it that manner. 

. Where a railroad company received goods and carried them over its 
line from a connecting road, such goods are presumed to be re- 
v 66—16 
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ceived “as in good order,” within the meaning of section 2084 of 
the revised Code, if nothing appears to the contrary. 

. The principle of liability fixed by section 2084 applies whether the 

goods pass over all the lines on the same car, or at any terminal 
point are transferred or loaded from the car of one line on to that 
of dhother, and it makes no difference whether the goods go all the 
way on the same bill of lading or how often new ones are sub- 
stituted on the way. 
In this case the evidence was conflicting as to whether the goods 
were damaged in the hands of the consignor before shipment on 
the initial line, and that question having been fairly submitted to 
and passed upon by the jury, and the judge who tried the case 
being satisfied with the verdict, this court will not interfere. _ 

. There was no error in allowing the amendment correcting the mis- 
take in the name of the defendant corporation, especially after 
it had appeared and pleaded. 


HILLYER, Judge. 


THE SOUTHWESTERN RAILROAD vs. SINGLETON. 


. A railroad company in this state providing sufficient trains and cars 
to accommodate all the traveling public over its line, has the legal 
right to run special trains over its road for the purpose of carrying 
provisions and paying its employés, and to prohibit any person 
from traveling on such trains, and if plaintiff entered a car attached 
to the same, knowing its character, without the consent of the cor- 
poration or its agent, he becomes a trespasser. 

. If injury is sustained by such person whilst so wrongfully upon 
such special train, the fact of being on such train will be an ele- 
ment in determining his prudence and want of care, and the lia- 
bility of the corporation. 

. If one enters a pay-train for the purpose of riding thereon, and by 
the rules aad regulations of the company passengers were not al- 
lowed to ride on such trains, it would be his duty to leave the train 
as soon as he prudently could, when notified of such rule. 

. If one leaps from a train of cars moving at the rate of fifteen miles 
per hour, on the advice or concurrence of the conductor, his right 
to recover would involve the question whether he prudently used 
the only means provided by the company for him to get off that the 
course of the company permitted him to use, and also his reckless- 
ness and want of ordinary care ; for if by the use of ordinary care 
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he could have avoided the injury, the company would not be liable. 

. Where the damage alleged was the breaking of the leg of the plain- 
tiff resulting in permanent injury, and the plaintiff being twenty- 
one years of age, realizing from $200.00 to $300.00 for four months,, 
and being deprived thereafter of employment, a verdict for 
$14,833.00 was excessive. 


HAWKINS, Justice. 


WALKER e¢f al. vs. WALKER ef al. 


. Where a testator directed by will that certain slaves should be 
transported to Liberia by his executor, and that all of his estate 
should be converted into money and invested for their use, and 
pending caveat to said will the executor, in 1857 or 1858, loaned 
out the money to good and solvent parties, and a court of equity 
decreed that the funds should be invested in state or municipal 
bonds : 

Held, on suit by the cestud gue trusts against the heirs of the trustee 
for an account, it was competent to show that the funds were so 
loaned pending the caveat and the failure to collect by reason of the 
war, stay laws, etc., as illustrative of the dona fides of the trustee. 

. When on the trial of such case the statute of limitations of 1869 
was relied on, it was error in the court to conclude the question of 
fraud and corruption in the trustee on any given state of facts, but 
he should leave such conclusion of fraud and corruption to be 
reached by the jury, arising out of the facts shown and the law ap- 
plicable to them. 

. If one having as a trust fund promissory notes on good and solvent 
persons in October, 1858, was directed by the decree of a court of 
equity, when collected or received, to invest in state or municipal 
bonds, fails to so collect and invest in good faith, but in 1863, by 
order of the judge of the superior court, invests the same (being 
collected in Confederate money) without fraud, in Confederate 
bonds, he will be protected under the act of 1869, against all who 
were sui jurzs in 1870; or became so nine months and sixteen days 
before instituting suit therefor. 


HAWKINS, Justice. 
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JORDAN vs. CARTER. 


(Hawkins, Justice, being disqualified, having been of counsel, Hon. George Hillyer, 
Judge of the Atlanta Circuit, was designated by the governor to preside in his place.] 


Where an affidavit of illegality alleged, in one ground, that the court 
had no jurisdiction because the defendant did not reside in the 
county, and in another, that a bill had been filed seeking to enjoin 
the levy, and that the application for injunction had been set for a 
hearing before the chancellor, by agreement with plaintiff's attor- 
neys, on a day beyond the day of sale: 

Held, that neither ground was good. The affidavit must distinctly 
negative all grounds of jurisdiction and all methods of service, and 
no injunction could be operative unless emanating from the chan - 
cellor. 


HILLYER, Judge. 


ScoTT & KING vs. AYERS. 


' The only evidence which conflicts with the verdict was that of the 
parties defendant, who were witnesses materially interested. It is 
exclusively the province of the jury to determine the credit they will 
give to such testimony, and having rejected it as insufficient to 
overcome the case made by the plaintiff, and the court below being 
satisfied with the verdict, this court will not interfere. 


HAWKINS, Justice. 


BRANCH & SMITH vs. CARSWELL, trustee. 


Where complaint was brought against C. trustee for T., and the only 
allegation as to the nature of the claim was “that this is a debt for 
which said trust estate is liable, the articles contained in said ac- 
count being furnished to and used by said trust estate, and by which 
it has been greatly benefited,” and it appeared that the articles 
were furnished during the year 1874, that T. was a life beneficiary 
under said trust, and that the articles were furnished her through 
her trustee C., to enable her to make a crop on her life estate, and 
a verdict was rendered against defendant for $547.79, with interest 
and cost, and judgment entered accordingly : 
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Held, that the court will not, on motion of plaintiffs, set aside the ver- 
dict and judgment, and reinstate the case on the common law docket, 
on the ground that they fail to describe the trust estate in such a 
manner as to support a valid execution against the same, and the 
defect could not be cured by amendment. 


SPEER, Justice. 


NORRINGTON ws. PHILIP, executor. 


Where suit was brought in 1876 on due-bills made prior to 1865, the 
allegations that they represented certain deposits made by an uned- 
ucated person with the maker, who received and held the fund as a 
deposit, not as a loan; that if the due-bills conveyed any other 
meaning they were fraudulent ; that in 1872 the plaintiff demanded 
his money, but defendant put him off by saying it was best for 
plaintiff to let him hold the money as it would be lost if plaintiff 
held it, and that in 1876 he admitted the making of the deposit, but 
claimed that it had been paid, were not sufficient to relieve the 
case from the bar of the statute, and it was properly dismissed on 
demurrer. See 60 Ga., 449; 61 Jb., 356; 62 /d., 163, and Summerlin 
vs. Dorset, this term. 


JACKSON, Chief Justice. 


y THE PLANTERS BANK OF FORT VALLEY vs. KERSH. 


The verdict being contrary to the evidence, a new trial is ordered. 
Closely scrutinized, the evidence of the plaintiff rests entirely on the 
entries in his bank-book, and if they are shown to be incorrect, his 
case, as now presented, falls with them. 


HAWKINS, Justice. 


COMER vs. GRANNIS. 


(Jackson, J. having been of counsel in this case, did not site Judge Longley, of the 
Coweta circuit, was designed by the governor to preside in his place.) 


Where it does not appear on what ground the presiding judge granted 
a first new trial, this court will presume that he acted on sufficient 
grounds, unless something to the contrary appears. 


LONGLEY, Judge. 
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GRIMSLY vs. JERNIGAN; MAYNARD vs. FLANDERS 
, & HUGUENIN. 
1. The verdict is supported by the evidence. 
2. Newly discovered testimony which could not change the verdict iS 
no ground for new trial. 


NISBET, trustee, e¢ a/. vs. SAWYER, trustee, ef al., 
CocH, next friend, vs. WHITSETT, ex’r, e¢ al; CARRAWAY 
vs. LOCKETT; THE AURARIA GOLD MINING Co. vs. 
WAHL. 


The discretion of the chancellor exercised in the grant or refusal of an 
injunction will not be controlled unless abused, or unless some well 
recognized principle of law or equity be violated. 


KNOX, administrator, vs. SUMMERS e¢ ai. 


Where an attorney makes an affidavit as the foundation of a garnish- 
ment, it is not sufficient for him to state that the defendant is justly 
indebted to his client a specific sum, “and that he (the attorney at 
law) has reason to believe that the said Daniel N. Baker (his client,) 
will apprehend the loss of the same, or some part thereof, unless 
process of garnishment do issue.” A garnishment founded on such 
an affidavit will be dismissed on motion. 


CRAWFORD, Justice. 


STORY ef al. vs. COLLINS et al.; SAWYER, trustee, e¢ ai, 
vs. PLANT e¢ al.; MORGAN vs. KEITH; WHITE vs. FUL- 
TON ef al. 


This court will not interfere with the discretion of the court below in 
granting a first new trial, unless that discretion has been abused. 
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PULLIAM vs. SHELOR, executrix; LEE vs. STATE; Du- 
MAS vs. STATE; IVEY vs. STATE; GUNN vs. GILES, orgi- 
nary ; COUCH, administrator, vs. COUCH; JACKSON, ad- 
ministrator, vs. MARTIN; JONES vs. STATE; HUMPHREY 
vs. STATE. 


There being being sufficient evidence to sustain the verdict, this court 
will not interfere with the discretion of the court below in refusing 
a new trial. 


HAYES vs. PITTMAN, executrix. 


Suit was brought by Hayes against Mrs. Pittman, executrix of J. G 
Pittman, on the following receipt : “Received, Thomasville, January 
6th, 1871, of Joshua Smith, one hundred dollars for James H. Hayes, 
the same to be credited on note held by James H. Hayes against 
said Joshua Smith. [Signed] “J. G. PITTMAN.” 
The only evidence introduced was the receipt itself, and the testi- 
mony of the plaintiff’s son that Pittman had several claims belonging 
to his father for collection, but he knew nothing about this particu- 
lar note: 

Held, that a non-suit was properly awarded, 


JACKSON, Justice. 





